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“Since the general civiliza- 
tion of mankind, I believe 
there are more instances of 
the abridgement of the free- 
dom of the people by gradual 
and silent encroachments of 
those in power than by vio- 
lent and sudden usurpations.” 
—James Madison. 
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What was that? An explosion? Boilers and gunpowder were the 
parents of explosion insurance, which was devised in 1866 and has 
been evolving, mostly by way of exclusions from coverage, ever since. 
The principal reason for the ever-increasing exclusions is that nobody 
seems to know what an explosion is—for legal purposes, that is. Is it 
a sudden expansion of volume, as some courts hold, or is it a release 
of energy accompanied by noise, as others say’ But what of the 
rupture of a boiler, the sonic concussion from a jet overhead, the freez- 
ing and bursting of water pipes, a rifle shot, the “pop” of a microscopic 
capsule of radioactive material ? 

Then there is the matter of fire and explosion: Which causes 


which, and how far does coverage for one extend to the other: 


William Conant Brewer, Jr., a member of the Massachusetts and 
New York bars and counsel for the Mutual Boiler Insurance Company 
in Boston, treats these questions in the context of explosion insurance 
history. In the article at page 695, the author proposes that there is 
nothing in the nature of an explosion that should make it more diffi 
cult than a fire to identify and insure. The excessive litigation in the 
field has sprung from the failure of the courts to agree on and apply 
a correct definition of the phenomenon, which, Mr. Brewer insists, 
must include an expansion of volume. Technological advances in the 
home and in industrial appliances and machinery make it imperative 
that uninsurable hazards be anticipated and excluded from coverage. 


Presumption against suicide. In suits on life policies where there 
is violent death coupled with a defense of suicide, there is a presump- 
tion against the defense. Depending on the state, the presumption 
may be treated as a rule of evidence or as a rule of law. When the 
former is the case, the jury is charged either to weigh the presumption 
along with the other evidence, though to what extent is not often 
clear, or to bring the presumption into play against the defense when 
there is no preponderance of evidence for either side. Treated as a 
rule of law, the presumption against suicide determines upon whom 
the burden of proof will lie: on the insurer to resist the presumption 
if the plaintiff demonstrates violence in the death; and, where any 
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inference of suicide is supportable, on each side according to the issues 
and the evidence. 

Beginning at page 711, Richard M. White, an attorney in Miami, 
Florida, examines the effect of this presumption both on the conduct 
of the trial and on the jury verdict. It is Mr. White’s contention that 
a burden of persuasion charge is all that is necessary for a jury to 
make a finding of fact. 


Uninsured motorist coverage. Most insurance companies pro- 
viding coverage for bodily injury sustained from an encounter with 
an uninsured driver agree to pay the insured “all sums which he is 
legally entitled to recover” from the uninsured party. This phrase 
has opened a new Pandora’s box in the world of insurance litigation, 
since the words “legally entitled” are susceptible of several constructions. 

The history of this new kind of coverage is traced by John D. 
Cheek, an Oklahoma attorney, in the article beginning at page 723. 
Mr. Cheek has a number of recommendations designed to bring some 
order into the interpretation of the policy terms, especially with regard 
to the arbitration requirement. Among these, he recommends that the 
insurance company elect either to defend the uninsured motorist in a 
trial court or to conduct the suit against the uninsured on behalf of 
the policyholder. Although the coverage does not provide the insured 
with an election to arbitrate or bring suit, the author believes that it 
would be an improvement if it did. 


The article sets forth clearly the rights of both the insurer and 
the insured in the event that they do not agree on a settlement, and 
points up the burden on the insured to comply with the arbitration 
rule when it is a condition precedent to the suit against the uninsured. 
Most important, Mr. Cheek provides a procedural agenda for the 
insured’s recovery from the insurer with allowance for the various 
roles the arbitration judgment may play in it. 


Accident detective. The investigation of fires, explosions and 
other misadventures can be a fascinating, if sometimes grim, business. 
In the article at page 734, George F. Prussing, a consulting engineer 
in Washingtea D. C., recounts some of his experiences in the investi- 
gation of claims that might have come from the casebook of Sherlock 
Holmes. 


The litigation that so often attends an accident can readily turn 
on such issues as proximate cause or third-party liability. These, to 
be proved, require facts; and facts, to be known, require scientific 
investigators. Mr. Prussing describes a series of cases in which things 
were seldom what they seemed, especially when a fire followed an 
explosion and obliterated evidence of the cause. But the application 
of science—very often in the area of chemical and gaseous compounds 

and a relentlessness in confirming or eliminating possible causes can 
substantiate even the least likely hypotheticals. That an investigator 
must be imaginative as well as methodic will be evident in the case 
of the vanishing shock waves or the unexplained can of dog food. 
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Persons and Events 


The National Association of Insurance Commissioners will hold 
its 1960 regular meeting at the Commodore Hotel in New York City 
on November 28 through December 2. Reservations may be obtained 
directly from the hotel at 42nd Street at Lexington Avenue. 

The Conference of Mutual Casualty Companies is sponsoring a 
program of accounting and statistical office methods and personnel 
conferences to be held December 1 and 2 in the Conrad Hilton Hotel, 
Chicago. 

A State-Wide Insurance Problems Conference sponsored by the 
Illinois State Chamber of Commerce will be held at the Sheraton 
Towers in Chicago on Tuesday, November 22. Reservations may be 
made from the Illinois State Chamber of Commerce, 20 North Wacker 
Drive, Chicago 6, Illinois. 


Fenton A. S. Gentry, president of the Southern Fire and Casualty 
Company, Knoxville, Tennessee, was elected the new president of the 
National Association of Independent Insurers on November 2 in 
St. Louis. The former Rhodes scholar had previously served the 
association as vice president and member of the board of governors. 
Elected to NAII’s Board of Governors were P. N. Snodgrass and 
E. L. Lowder. W. A. Brooks, William C. Searl and Paul R. Erickson 


were re-elected to the board. 


Francis T. Curran of the America Fore Loyalty Group was re 
elected as chairman of the New York State Advisory Board on 
Accident and Health Insurance Examinations. His election, announced 
by Superintendent of Insurance Thomas Thacher, and the election of 
John P. Hanna, general counsel of the Health Insurance Association 
of America, as vice-chairman took place on October 6. 


Insurers’ Reply to New Tax Law 
Hearings began at the Internal Revenue Service in Washington 


on October 19 to entertain objections to the new Life Insurance Com- 
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pany Income Tax Act of 1959. The Institute of Life Insurance dis 
closes that the American Life Convention, the Life Insurance 
Association of America, and the Life Insurers Conference, in memo- 
randa to the Commissioner of Internal Revenue, took exception to 12 
points in the proposed regulations. 


Giving attention to the definition of reserves required by law, 
the insurance spokesmen averred that the new regulation would, if 
adopted, “upset the long-time administrative construction of ‘life 
insurance reserves,” and would render certain other provisions of the 
act ineffective, “contrary to any possible intention of Congress.” These 
provisions, incompatible with the reserves regulation, deal with special 
treatment for pension plan reserves, the procedure to be followed when 
a company changes the basis for computing its reserves, and the use 
of “adjusted life insurance reserves” in determining “policy and other 
contract liability requirements” for reserves other than pension plan 


reserves. 


Discussing deposit administration contracts under the new law, 
the insurance statement noted that “the net effect of the proposed 
regulations is that pension plan reserve treatment . . . is denied to 
deposit administration plans and that only the guaranteed interest 
credited to these funds is includible in ‘interest paid’... .” The 
deposit administration type of group annuity contract, the spokesmen 
urged, 
rently conducted by life insurance companies.” 


‘ 


‘represents a substantial portion of the pension business cur 


Physicians as Witnesses 


Members of the Chicago Bar Association and the Chicago Medical 
Society have issued a declaration of principles to govern the inter 
action of the two professions in litigation for the patient-plaintiff 
enjoying their services. The declaration, entitled “Standards of Prac- 
tice Governing the Relationship Between Lawyers and Physicians,” 
provides, among other things, that a physician’s fee for a medical 
report furnished to a patient, his lawyer, or some other authorized 
person, should be commensurate with the amount of professional time 
expended in its preparation. If such a report would require an addi- 
tional examination of the patient or a check of hospital records, the 
fee should be agreed upon between the physician and the patient. 


When a lawyer wants a physician to testify on his client’s behalf, 
he should make arrangements “to permit the physician to testify with 
a minimum of inconvenience and delay,” although it is recognized 
that “the dispatch of the duties of the courts cannot be governed by 
the convenience of litigants, lawyers or witnesses, whoever they may 
be.” It is considered proper and needful that the lawyer have a con- 
ference with the physician before the latter testifies, and that “some 
reasonable notice [be given] to the physician of the intention to call 
him as a witness, prior to the issuance of the subpoena, and [by] 
calling him by phone after the trial has commenced and advising him 
of the approximate time when he will be called to testify.” The 
physician’s testimony should deal solely with the medical facts in the 
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case and “is intended to enlighten rather than to impress or prejudice 
the court or jury.” 


The resolution further sets forth that it is always improper to 
“embarrass or harass” a medical witness without just cause. 


Finally, with respect to the fee for a physician’s professional 
services or for his time as a witness, or both, if he has not been fully 
paid, “the lawyer should request permission of the patient to pay the 
physician for such services, out of any recovery of money which the 
lawyer may receive on behalf of such patient.” 


Seeing the Doctor 

The average American consults a doctor about his health five 
times a year, according to the Health Insurance Institute; and two 
out of three of these visits take place in the doctor’s office. Based on 
data from the United States Department of Health, Education, and 
Welfare, the report showed that 75 per cent of all consultations are 
for the diagnosis and/or treatment of illness or injury, 8 per cent for 
general checkups and 7 per cent for immunizations. Americans living 
in the West and Northeast average more visits than those in the 
Midwest and South, and women more than men. Among women 
patients, the average housewife sees a doctor more often (6.3 times 
a year) than the working girl (5.8 times a year). The highest rates of 
physician visits belong to persons over 65 years of age and children 
under five years, in that order. 


Direct Billing Means Savings 


The use of continuous policies and direct billing gained new sup 
port with the announcement of its adoption by the Insurance Company 
of North America and the Firemen’s Fund Insurance Company. 
Bradford Smith, executive vice president of the former company, gave 
the reason when he said: “It is essential to our future success to make 
possible the sale and handling of greater volume of business per 
individual ” Mr. Smith predicts that when the plan is “worked 
out in conjunction with the modern electronic data processing ma- 
chines some real savings are possible . . . at both the company and 
the agency level.” 

The companies’ decisions were reported by the National Associa- 
tion of Insurance Brokers, Inc. 


Support for Insurance Diversification 


‘ 


The decision to develop “multiple line” insurance operations “will 
not be made in the ranks of our business, but in the market place,” 
said I. M. Spear, president of the Institute of Home Office Under- 
writers, at the opening of that group’s twenty-fourth annual meeting, 
in Washington, D. C. Mr. Spear, who is also vice president of the 
State Farm Life Insurance Company, indicated that “the ‘all lines’ 
approach feeds on the desire of agency men to reduce the cost and 

(Continued on page 740) 
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Insurance Coverage 


Against Explosion Damage 


By WILLIAM CONANT BREWER, Jr. 


This paper was presented before the Section of Insurance, Negligence 
and Compensation Law at the Eighty-third Annual Meeting of the 
American Bar Association last August in Washington, D. C. The au- 
thor is a member of the New York and Massachusetts bars and is coun- 
sel for the Mutual Boiler Insurance Company in Boston, Massachusetts. 


Poke piiiseoncooes tell us that the world began with an explosion, 
and common sense tells us that it may end with one. Today, the 
explosion is the symbol of the corruption of knowledge. It has always 
suggested the devastation of property and the tragedy of death, re- 
minding us that man is never in full control of the forces he has loosed 
for his material benefit. When accidental explosion became frequent 
enough for consideration by actuaries, it became a natural subject 
for insurance. 

It is proposed here to survey the contractual provisions under 
which explosion may be insured, and to examine briefly some of the 
legal problems growing out of ‘these provisions. There are many 
contracts and many problems; a short paper can only touch the high- 
lights. Others have written at more length on segments of the sub- 
ject. An effort will be made to avoid covering the same ground. 


Background 


Until the end of the nineteenth century, gunpowder and steam 
boilers were the only significant artificial sources of explosion. No 
one desired to insure gunpowder, and when, in 1852, a Massachusetts 
court held that an explosion produced by the combustion of gun- 
powder was within the coverage of the fire insurance policy,’ insurers 


* Scripture v. Lowell Mutual Fire Insurance Company, 10 Cush, 356 (Mass., 
1852). 
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hastened to exclude the hazard. Dur- 
ing this period steam boilers were 
even more dangerous than gun- 
powder, but since they were largely 
in the hands of businessmen, insur- 
ance against explosion was devised in 
1866 and has been continuously avail- 
able since that time. 


Today we are faced by a whole 
range of explosion hazards both in 
the home and in industry. Among 
the hazards found in the ordinary 
dwelling are hot water tanks, space 
heaters, heating boilers, oil ranges 
and other devices making use of in- 
flammable gases and liquids. In com- 
merce and industry, the possibilities 
of explosion are so numerous as to 
defy description. Engineers and chem- 
ists are constantly at work developing 
new processes and techniques which 
involve some risk of explosion. In 
addition to the wide range of pressure 
vessels used by industry, numerous 
chemical processes present the hazard 
of explosion caused by rapid combus 
tion or exothermic reaction. There 
is hardly an industry today which 
does not present an explosion risk in 
some form or other. Year by year, 
working pressures and temperatures 
climb, and the use of volatile or un- 
stable chemicals multiplies. Little 
wonder that the insurance of loss by 
explosion is of even greater import- 
ance to the owners of industry than 
to the owner of a dwelling house. 


Contracts Available 
to Cover Explosion Hazard 


During the nineteenth century, there 
was no specific explosion insurance 
generally available except the steam 
boiler policy. During the early part 
of the twentieth century, separate ex- 
plosion insurance came on the market, 
usually coupled with coverage of dam- 


* The text, explanation and rates of a typi- 
cal explosion policy are given in The Insur- 
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age covered by riot and vandalism.’ 
This was given considerable impetus 
during World War I when, as al 
ways during wartime, the public be 
came aware of the possibilities of 
loss caused by explosion. During the 
late 1920’s, explosion coverage began 
to be available as an additional cover- 
age the fire insurance 
policy, and these endorsements have 
culminated in what 
endorsement 


endorsed on 


is the extended 
coverage today. At 
first, these endorsements included all 
explosions except those of rotating 
machinery and certain vessels con- 
taining steam. Adverse decisions and 
changes in technology later caused 
added. 
still 


additional exclusions to be 
This evolutionary 


continuing. 


process is 


At present, two distinct trends may 
Technological changes, 


coming faster each year, are now re- 


be noted. 


quiring, and may be expected in the 
the consideration 
At the same time, 
multiple-peril and 
all-risk contracts have extended ex- 
plosion and have 
some of the traditional boundary lines 
that have created much of the litiga- 
One may suppose that, in 20 


future to require, 
of new exclusions. 
a variety of new 


coverage erased 


tion. 
years, most explosion insurance will 
be written as a part of a multiple-peril 
or all-risk policy, with exclusions 
limited to those hazards deemed un- 
insurable. 


In general terms, there are four ways 
in which insurance coverage against 
the explosion hazard can be obtained: 

(1) The fire insurance policy, to 
gether with the extended 
and other endorsements now available. 


coverage 


(2) The boiler and machinery in 
surance policy. 

(3) Specific insurance against ex 
plosion, 


ance Field (Fire and Marine Section), April 
12, 1917, p. 6. 
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(4) Various all-risk or multiple- 
peril policies, such as marine, home- 
owners and personal property floater. 


Since specific explosion insurance 
is now quite rare, and since the multi- 
ple-peril and all-risk policies have not 
yet produced much litigation with re 
spect to explosions, most of our dis- 
cussion will concern the first two 
categories. 

The basic fire insurance policy, with 
out endorsement, contains a surpris 
ing amount of explosion coverage, 
The story of how it came to do so 
has been told well and at length by 
and will 


briefly here. 


others only be sketched 


Until the middle of the nineteenth 
century, fire policies generally con 
tained no exclusion of loss by ex 
Starting with the Scripture * 
case in 1852, however, a body of law 


plosion. 


developed which held that the igni 
tion of gunpowder or explosive vapors 
by a match, lamp or other “friendly” 
fire, was covered under the fire insur- 
ance policy. This led to the general 


Cited at footnote 1. Here the explosion 
of gunpowder was held covered under the 


fire policy because ignited by a match. This 


doctrine was later expanded in some juris 
dictions to include the ignition of inflam 
mable vapors of various sorts by the flame 
of matches and lamps. Mitchell Potoma 


Insurance Company, 183 U. S. 42, 22 S. Ct 
22, 46 L. Ed. 74 (1901); contra, Briggs 

N. A. & M. Insurance Company, 53 N. Y. 
446 (1873) (no hostile fire prior to explosion 


where lighted lamp caused explosion of 
vapors). A good account of the develop 
ments in this area appears in Rosenberg, 
“Explosions and the Fire Insurance Policy,” 
Journal of American Insurance, February, 
1943, p. 5, and Pitcher, “Liability for Ex 
plosion Damage Under the Standard Fire 
Insurance Policy,” THe INsuRANCE LAW 
JOURNAL, February, 1944, p. 70 For ex 


diffi 
culty of determining whether explosion was 
preceded by a true hostile fire, see Cole 


amples of modern cases showing th¢ 


United States Fire Insurance Company, 265 
Mich. 246, 251 N. W. 400 (1937) (match 
thrown into inflammable vapors becomes 


hostile fire); Roma Wine Company, Inc. 7 
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exclusion of loss caused by explosion. 
Such an exclusion proved to be a 
successful defense in the 
Scripture type. Most courts, however, 
continued to hold that an explosion 
caused by and incident to a hostile 


cases of 


‘ remained cov- 


fire on the premises 
ered under the policy, and this doc- 
accepted. 
Where fire followed the explosion, 


trine is now universally 
events took a somewhat unexpected 
turn. The United States Supreme 
Court held in /nsurance Company v 
['weed * that the exclusion also voided 
coverage for loss caused by a fire 
which was started by an off-premises 
In order to eliminate this 
result, the exclusion was changed to 
its present 
curring 


explosion. 


form, to exclude loss oc- 
“as a result of explosion or 
and in that 
event [insuring] for loss by fire only.” 
It has been pointed out that little is 
accomplished by the exclusion in its 
present form except to avoid the un- 
sound Scripture doctrine.’ 


riot, unless fire ensue, 


To sum up, with only the statutory 
fire insurance contract, the insured is 


Hardware Mutual Fire Insurance Company of 
Vinnesota, 1 Fire AND CASUALTY CASES 206, 
31 Cal. App. 2d 455, 88 P. 2d 260 (1939) 
(visible movement of flame inside wine tank 
Mutual Building 
National 


prior to explosion); Home 
Loan Association v. Northwestern 
Insurance Company, 3 FIRE AND CASUALTY 
Cases 27, 236 Wis. 475, 295 N. W. 707 (1941) 
(charred planks found at distance from ex 
plosion). 
‘Explosion caused by hostile fire not on 


the insured premises is not covered, the fire 


being considered too remote, Bird v. St 
Paul Fire Varine Insurance Company, 224 
N. Y. 47 (1918). By analogy to these cases, 


a specific explosion policy which excluded 


“loss or damage covered under any fire or 
insurance contract” was held 
by hostile fire 
Texas City 
Terminal Ratlway Company v. American Equi 
table Assurance Company of New York, 8 
FirE AND CASUALTY CASEs 782, 130 F. Supp. 
843 (DC Tex., 1955). 
7 Wall. 44 (1868) 
* Golden, Principles of the New York Stand 
ard Fire Insurance Policy (1938), p. 


other kind of 


cover explosion caused 


away from the insured premises 


265. 
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protected against all explosions caused 
by fire on his premises, and against 
all fire damage caused by explosion 
anywhere. There remains only loss 
caused directly by explosion which 
does not have its origin in fire. 

In addition to the basic fire policy, 
explosion coverage is generally pro- 
vided for dwelling houses today by 
the inherent explosion clause or the 
extended coverage endorsement, or 
frequently by both. The only differ- 
ence between the two is that the in- 
herent explosion clause is limited to 
explosions on the premises and grow- 
ing out of the normal use of the prem- 
ises,’ while the extended coverage 
endorsement applies to explosions any- 
where. Each of these coverages con- 
tains specific exclusions, which can be 
described in four general categories: 

(1) Explosions of certain named 
equipment containing steam under pres- 
sure and of rotating machinery caused 
by centrifugal force. This is tradition- 
ally the field of the boiler and machin- 
ery companies, and insurance of this 
type is generally thought to require 
certain specialized engineering skills 
not found among fire underwriters. 

(2) Concussion, unless caused by 
explosion. This is aimed directly at 
the modern problem of sonic boom, or 
to be more accurate, of sonic shock 
waves caused by aircraft flying in ex- 
cess of the speed of sound. The phrase- 
ology of the exclusion is based on a 
recent lower court decision * that sonic 
boom is not an explosion. This ques 
tion will be further discussed below. 

(3) Electric arcing. No doubt this 
exclusion arose also from the fear of 
adverse claim experience in this area, 
but no cases directly in point have 
been found. 


An excellent discussion of the character- 
istics of an inherent explosion appears in 
Gerrity v. The Charter Oak Fire Insurance 
Company, 6 FirE AND CASUALTY CAses 98i, 
82 F. Supp. 631 (DC of D. C., 1949). 
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(4) A group of exclusions which 
are phrased in various ways, but which 
generally include water hammer and 
the bursting of water pipes, whether 
by freezing or otherwise. These ex- 
clusions were inserted because of a 
series of cases, discussed below, hold- 
ing that events of this type were ex- 
plosions. 

There is in addition, the exclusion of 
loss caused by various nuclear occur- 
rences, which exclusion applies to the 
fire insurance policy generally, and 
will not be discussed specifically here. 

An increasing number of dwelling 
houses today are covered under the 
various homeowners policies, usually 
without the exclusions found in the 
extended coverage endorsement, al- 
though freezing pipes under certain 
and nuclear hazards are 
not covered. In addition to general 
explosion coverage, the “sudden 
accidental tearing asunder” of home 
heating systems is covered by the 
Homeowners B policy in language 
which is apparently taken from the 
boiler and machinery policy. A full 
discussion of the homeowners policies 
is beyond the scope of this article, but 
they illustrate the rapid 
which are taking place in the direc- 
tion of a more comprehensive insurance 


conditions 


and 


changes 


contract in which detailed exclusions 
are being gradually eliminated. 


A series of endrosements to the fire 
insurance policy covering explosion 
and numerous other hazards is avail 
able to commercial and industrial 
risks meeting high standards of fire 
protection through the Factory Mu 
tual companies and the Factory In- 
surance Association. The exclusions 
to the explosion coverage provided in 
these policies approximate those in 


* Bear Brothers, Inc. v. Fidelity & Guaranty 
Insurance Underwriters, Inc., 9 Fire AND 
CasuALty CASEs 1057 (Circuit Ct. of Mont- 
gomery Cty., Ala., May 8, 1959). 
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the extended endorsement 
described above, with the addition of 


an exclusion of loss caused by the 


coverage 


explosion of pressure vessels other 
than steam having a ““maximum normal 
internal working pressure” in excess 
of 15 pounds per square inch. In 
certain cases, and for an 
premium, this additional 
may be deleted by the addition to the 
policy of an extended explosion en 


additional 
exclusion 


dorsement. 


Boiler and machinery insurance is the 


second major category of insurance 
in which explosion coverage is avail- 
able. It should be noted at once that 
there is a difference of opinion as to 
whether the word “explosion” should 
be applied to the violent rupture of a 
vessel containing steam or other con- 
tents under pressure. Further atten- 
tion will be given to this point below. 
However, the word “explosion” is not 
used in the boiler and machinery poli 
cies except in connection with the 
optional coverage of the explosion of 
combustible gases within the furnace 
of the boiler. Instead, the policy in 
sures the “sudden and accidental tear 
ing asunder’of a boiler “caused by 
pressure of steam or water therein” 
and also the “sudden and accidental 
breaking” of machinery “into two or 
more separate parts.” By and large, 
this language has proved more apt for 
its purpose than the word “explosion,” 
although it has not yet been subject 
to the pressure of litigation which has 


been faced by “explosion.” 


There are numerous exclusions in 
the boiler and machinery policy, but 
those which are pertinent here fall 
into two general categories: (1) Ex 
plosions caused by fire, and fires caused 
by explosion. (2) Combustion ex- 


°L. L. Olds Seed Company v. Commercial 


Union Assurance Company, 7 FIRE AND 
CASUALTY CASES 33, 179 F. 2d 472 (CA-7, 
1950). 
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plosions outside the insured object which 
are caused by an insured explosion. 


[t is obvious that the first exclusion 
is designed to mesh with the written 
and unwritten coverage of the basic 
fire insurance policy, discussed above. 
The second is designed to mesh with 
the explosion coverage provided by 
the 
or by 


extended coverage endorsement 
the Mutual-Factory 


\ Factory 
Insurance Association policies. 


It is worth knowing, that while 
boiler insurance was the first area in 
which the boiler and machinery insur- 
ance companies operated, and while 
the coverage remains important, ac- 
cidents which might be classified as 
minor 


part of the losses under these policies. 


explosions now represent a 


Nature of Explosion 


One of the difficulties throughout 
the years in providing explosion in- 
surance has been a lack of agreement 
It is 
not a_ technological problem ; today 
a definition could be developed which 
would be 


on the nature of an explosion. 


at least as accurate as the 
judicial definitions of fire. However, 
landmark tell us that 
the concept of explosion “is not one 
that lends itself to precise definition,” ® 
but rather that it is based upon the 
“common experience and notions of 
men in matters of that sort.” ?° This 
unfortunate language has been used 


certain 


cases 


as the basis for expanding the concept 
in areas where it is inappropriate for 
with any 


insurance and inconsistent 


reasonable definition. 

Etymologically speaking, the word 
“explosion” from the Latin 
plaudere, to clap or to clash, and the 


comes 


familiar prefix ex, meaning out; and 
is related to the word “applaud.” Thus, 


” l 'nited Life, Fire cr 
Company v. Foote, 22 Ohio St 


Marine Insurance 
340 (1873). 
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if applaud is ‘to clap in,” explode is 
“to clap out.” Some trace of this use 
can be found in our modern phrase 
“to explode a theory.” The deriva- 
tion suggests a sudden pushing out, 
with noise. 


Anyone who has done research in 
this field will testify to the numerous 
definitions of explosion which are 
available. By and large, courts which 
are inclined to expand the coverage, 
require for an explosion simply a 
sudden release of energy, accompanied 
by a sharp noise. A third and most 
important requirement is added by 
other courts: “A sudden expansion of 
volume, usually of air, accompanied 
by the pushing-out of material from 
the locus of the explosion.” This 
third element is critical, because it 
does the damage. Energy alone can 
be released without harm, and if the 
release of energy plus noise are the 
criteria, one can create an explosion 
by breaking a stick in his hand." 

Noise, traditionally a concomitant 
of explosion, is analytically a dubious 
requirement, although it is in keeping 
with the derivation of the word. Noise, 
of course, requires the presence of 


"There is clear difference on this point, 
with many of the older cases neglecting the 
increase in volume factor. It is likely that 
sonic boom and water pipe exclusions would 
have been unnecessary if a complete defini- 
tion of explosion, including this factor, had 
been accepted in all jurisdictions, A vivid 
example of the problem can be found in 
Lever Brothers Company v, Atlas Assurance 
Company, 4 FirE AND CASUALTY Cases 457, 
131 F. 2d 770 (CA-7, 1942), where the court 
held that a jury would be justified in find- 
ing an explosion upon either of the alternate 
theories of steam explosion (expansion) or 
structural failure (no expansion) of a warm- 
ing tank, The latter alternative seems clearly 
incorrect. The question of the need for in- 
crease in volume is well discussed in Clausen, 
“Alleged Explosions,” The Independent Ad- 
juster, June, 1956, p. 8. 

* Allen v. Insurance Company of North 
America, 8 Fire AND CASUALTY CASEs 286, 
175 Pa. Super. 281, 104 A. 2d 191 (1954) 
(split in welded seam of full oil tank not an 
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the human ear to exist.'* It also re- 
quires a medium for its transmission ; 
are we to understand that there can 
be no explosion in a vacuum? 
outer space’ An entirely appropriate, 
although simple, definition of explo 


Or in 


sion for insurance purposes would be 
a sudden release of energy accom 
panied by a rapid expansion of gases. 
So far as the unaided senses are con 
cerned “sudden” means “instantane- 
ous,’ although any explosion can of 
course be measured in time by more 
precise methods. 
Another which 
the courts from time to time is “rup 
ture.” “At 
chinery policies covered the rupture 
of steam boilers, but the use of the 
word is now confined to the exclusion 


word has troubled 


one time boiler and ma 


from the explosion coverage offered 
by the fire insurance companies of 
“loss by explosion, rupture or burst 
ing’ of certain devices 
rotating machinery. It has been held 
that a rupture does not require that 


steam and 


degree of violence associated with an 
explosion, and therefore differs from 
it in nature.’* No doubt this was the 
reason for the change in the language 
of the boiler and machinery policy.’ 
explosion under extended coverage endorse 
ment). 

* Cleveland Drop Forge Company v. Travel 
ers Indemnity Company, 114 Ohio St. 549, 
151 N. E. 671 (1926); Travelers Indemnity 
Company B & Ice & Coal Company, 58 
S. W. 2d 640 (Ky. Ct. App., 1933). But 
note that asunder,” the 
present language of the boiler policy, has 


“sudden _ tearing 
also been construed to be broader than “explo- 
Julius Hyman & Company v. American 
Motorists Insurance Corporation, 136 F. Supp. 
830 (DC Colo., 1955) (“every sudden teat 
ing asunder from pressure from within is 


sion.” 


not an explosion’’). 

* Hartford Fire Insurance Company v. Em 
pire Coal Mining Company, 30 F. 2d 794 
CA-8, 1929) (policy insuring “underground 
explosions” covered incident regarded as 
explosion in the trade but without 
blast or violence); Travelers Indemnity Com 


noise, 


pany v. B & B Ice & Coal Company, cited at 
footnote 13 (rupture in furnace tube of 
boiler). 
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* 
By and large, courts which are in- 
clined to expand the coverage, require 
for an explosion simply a sudden re- 
lease of energy, accompanied by a 
sharp noise. A third and most impor- 
tant requirement is added by other 
courts: A sudden expansion of vol- 
ume, usually of air, accompanied 
by the pushing-out of material 
from the locus of the explosion. 

+ 
An expert in the field of explosion 
damage, writing in a legal journal, 
contends that an explosion is properly 


limited to the release of energy in 


volume by chemical reaction, and 
should be differentiated from the 
“pressure rupture” of a vessel. This 


terminology is supported by citations 
from certain scientific sources, but it 
is feared that, even though some of 
the early cases define explosion only 
in terms of combustion,’® the concept 
of an explosion as including the re 
energy from both 
sources and pressure vessels is now 


lease of chemical 
so deeply engrained in the law as 
to defy change.*® The word explosion 
in this paper has therefore been used 
in both senses. 

In addition to the difficulties inherent 
in developing a judicial definition of 
explosion, the customary exclusions 
from coverage, discussed above, have 


left their mark on the law in this field. 
Some of the have 
drafted with a view to distinguishing 


exclusions been 
the explosion coverages offered re 
spectively by the fire and the boiler 
policies (“business exclusions’’), while 
others simply represent an attempt to 
eliminate unwanted hazards (“‘defini- 
tion exclusions”). In the former case, 
there are problems of 
resulting in a 
dispute between the companies them- 
while in the latter there is 
usually a record of past litigation re- 
sulting in an undesired extension of 
by judicial interpretation, 
followed by the insertion of the exclu- 
sion as a protective measure. 


continuing 
interpretation, often 


selves; 


coverage 


In the fire policy, the exclusion of 
loss caused by the explosion of vari- 
ous steam devices and of rotating ma 
chinery are the principal examples 
of business exclusions. Steam explo- 
sions being violent in nature and ex- 
their consequences, it is 
not surprising to find some litigation 
the this exclusion.’? 
These cases concern the question of 
whether a particular device using 
steam falls within one of the specific 
descriptive phrases of the exclusion, 
such as “steam engine.”’ While throw- 
ing some illumination on methods of 
cutting logs and compressing cotton, 
these cases offer little difficulty. No 
cases have been found on the rotating 


pensive in 


over scope of 





*E.g., United Life, Fire & Marine Insur 


ance Company v. Foote, cited at footnote 10. 

* E. g., American Paper Products Company 
v. Continental Insurance Company, 208 Mo 
App. 87, 225 S. W. 1029 (1920); Baltimore 
Gas and Electric Company v. United States 
Fidelity and Guaranty Company, 10 Fire AND 
Casualty CAseEs 114, 269 F. 2d 138 (CA-4, 
1959). 

* American Powder Company 
wealth Insurance Company of Nex 


Common 


York, 165 


Misc, 158, 300 N. Y. S. 528, aff’d, 256 App. 
Div. 813, 10 N. Y. S. 2d 208, reh’g den., 
256 App. Div. 976, 11 N. Y. S. 2d 253 
(1938) (digester tank using steam is “ma- 
chinery” connected with steam boiler); 
Great American Insurance Company of Nex 
York v. O. K. Packing Company, 6 FIRE AND 
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CasuaLty CAseEs 1173, 202 Okla. 231, 211 
P. 2d 1014 (1949) (same, lard rendering 
tank); Opelousas Compress Company v. Re- 
public Insurance Company, 7 FirE AND CAsu- 


ALty CAses 40, 88 F. Supp. 828 (DC La., 
1950), rev’d, 7 Fire AND CASUALTY CASES 
486, 188 F. 2d 236 (CA-5, 1951) (steam 


“steam engine’); Empire State 
Insurance Company of Watertown, New York 
v. Guerriero, 6 FIRE AND CASUALTY CASES 
1179, 69 A. 2d 259 (Md. Ct. App., 1949) 
(malfunctioning hot water heater not “steam 
boiler’); Roddis Lumber and Veneer Com- 


cylinder not 


pany American Alliance Insurance Com- 
pany, 7 FirE AND CAsuALTY CAsEs 497, 47 
N. W. 2d 23 (Mich., 1951) (steam feed in 


sawmill not “steam engine” or “steam pipe’). 
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machinery exclusion, but it is com- 
monly said in the industry that this is 
intended to exclude broken fan blades. 


Under the boiler and machinery 
policy, the business exclusions are 
those mentioned above, namely, ex- 
plosions caused by fire, fire caused 
by explosion and combustion explo- 
sion in the air caused by an insured 
explosion, all of which are covered 
under the fire policy or extended cov- 
erage endorsement. Litigation under 
these exclusions will generally deter- 
mine which policy applies. In theory, 
the coverages are mutually exclusive. 
Most of the problems are problems 
of fact, with relatively few decided 
cases in this area.’* 

Recent technological developments 
are responsible for the third exclusion 
above. While the writer is not aware 
of any decided cases on the point, 
there have been several disputed claims 
of large size in which, prior to the 
adoption of the exclusion, recovery 
under the boiler policy was made in 
circumstances where a minor “tear- 
ing asunder” of a pressure vessel re- 
leased inflammable vapors into the 
atmosphere, resulting in a combus- 
tion explosion of large dimensions. 
This was apparently felt to be a hazard 
not contemplated by the parties to 
the boiler contract and more properly 
in the sphere of the explosion insur- 
ance offered by the fire companies. 

In the area of what might be called 
definition exclusions, it will be re- 
called that the fire policy excludes 
sonic boom, electric arcing and vari- 
ous troubles with water pipes. Elec- 
tric arcing offers little of interest from 
* Boiler & Inspection Insurance Company 
of Canada v, Sherwin Williams Company of 
Canada, Ltd., [1951] A. C. 319 (exclusion 
of loss by fire not applicable to combustion 
explosion of vapors released by insured 
accident and ignited by unknown source). 
Note that the exclusion refers only to 
hostile fires, Dixie Pine Products Company 
v. Maryland Casualty Company, 4 Fire AnD 
CasuaLty Cases 599, 133 F. 2d 583 (CA-5, 
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At one time the armed services ex- 
pressed doubt that sonic boom could 
in fact produce structural damage 
to objects on the ground, but two 
airport terminal buildings have now 
been so excessively damaged by low- 
flying military aircraft that no 
question remains on this score. 
e 


the legal standpoint; it is common 
knowledge that the fire companies 
were vexed with a number of claims 
based on loss to electrical equipment 
caused by the sudden arcing or short- 
ing electrical currents, usually accom- 
panied by noise and heat. There was, 
of course, no expansion of volume, 
release of pressure, or chemical change, 
and therefore none of the true attributes 
of an explosion. It has some of the 
attributes of a 
since arcing is often insurable under 
the boiler policy. 


business exclusion, 


Unlike electric arcing, sonic boom 
and the water pipe troubles do have 
interesting legal backgrounds, which 
are worth considering for the lessons 
to be learned, even though the hazards 
are now excluded in most contracts. 

Sonic boom, being a function of 
aircraft flying in excess of the speed 
of sound, is a good example of a 
effect of a useful 
It may be de- 


troublesome side 
technological change. 
fined as a pressure wave created me- 
chanically by the passage of an object 
through the air at a speed higher than 
sound (usually called 
varies with the air 
somewhat 


the speed of 
Mach 1, 


pressure). 


since it 
This wave is 
explosion ot vapors 
First National 


1944) (combustion 
ignited by fire in furnace); 
Bank v. Royal Indemnity Company, 193 
Iowa 221, 186 N. W. 934 (1922). A fire 
in the fire box of a boiler may, however, 
become a hostile fire, Holmes v. Employers’ 
Liability Assurance Corporation, Ltd. of 
London, England, 4 Fire AND CASUALTY 
Cases 422, 70 Ohio App. 239, 43 N. E. 2d 
746 (1941). 
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similar to wave damage along a shore 
from a boat passing at excessive speed. 
Like wave damage of this sort, it 
diminishes in proportion to the dis 
tance from the source. If the flight is 
at low altitudes, momentary pressures 
of four or five times atmosphere can 
be created. 


While the details of sonic boom are 
not entirely understood, its operation 
is clear in principle. Up to Mach 1, 
air is compressible, and is readily 
forced aside by a moving object, but 
at higher speeds it loses its compres- 
sibility, with the result that a much 
higher percentage of the energy of 
the moving object is transmitted out 
ward in pressure and sound waves 
constituting sonic boom. 
again a certain parallel in the action 
of an object moving through water. 
It is known that a boat, for example, 
of a certain length has a certain maxi 
mum speed through (as distinguished 
from on top of) the water; when this 
speed is reached, the only result of 
the application of additional force is 
wave formation. The analogy is only 
an aid to understanding ; the scientific 
background is quite different. 


There is 


At one time the armed services ex 
pressed doubt that sonic boom could 
in fact produce structural damage to 
objects on the ground, but two airport 
terminal buildings have now been so 


extensively damaged by low-flying 


® Hammon, “Is Sonic Boom an Explo 


sion?” THE INSURANCE LAW JouRNAL, No 
vember, 1959, p. 694; Hammon, “An Old 
and a New Legal Problem Defining 
‘Explosion’ and ‘Sonic Boom,” 45 Ameri 
can Bar Association Journal 696 (1959); 
Roth, “Sonic Boom: A New Legal Prob- 
lem,” 44 American Bar Association Journal 


216 (1958); Hanson, “Sonic Boom and 
Insurance,” 8 Insurance Counsel Journal 47 
(1958); Hopkins and McIntosh, “Is 
Boom an Explosion?” Tue INSURANCE LAw 
JourRNAL, January, 1957, p. 15. 

* Cited at footnote 8. Alexander 
v. Firemen’s Insurance Company, 9 FirE AND 
Casuatty Cases 787, 317 S. W. 2d 
(Tex. Civ. App., 1958), in which the court 


Sonic 


Also see 


752 


Explosion Damage 


military aircraft that no question re- 
mains on this Military pilots 
operate under strict instructions as to 
the areas and altitudes at which they 
may exceed the speed of sound. 


score. 


Despite the fact that sonic boom 
creates sound and pressure waves 
similar to those created by an explo- 
sion of, for example, a dynamite charge, 
there is little justification for con- 
sidering sonic boom to be an explo- 
sion. The characteristic sudden release 
of energy and expansion of volume 
which, in the case of a true explosion, 
the sound and pressure, are 
entirely lacking. In addition, the sonic 
boom rolls along the ground following 


create 


the progress of the aircraft in a man- 
ner which is entirely untypical of an 
explosion, which commonly has its 
source in a single place. 


Considerable attention has been given 
to this point in the legal and insurance 
publications since 1957.7 So far, the 
question has been directly considered 
only in one case—Bear Brothers *° 
which held that sonic boom did not 
constitute an explosion under a build- 
ers risk policy insuring direct loss by 
Although a lower court 
decision, the opinion is carefully con- 


explosion. 


sidered, and was given after a lengthy 
trial in which a number of experts 
participated. One may hope that the 
point has been settled, although the 
lack of authoritative precedent sug 


refused to take judicial notice of the fact 


that sonic boom was an explosion, but 
held that loss caused by sonic boom was 
covered under the aircraft damage clause 
of the extended coverage endorsement. The 


Alexander case has no relevance 
since the aircraft provisions in the dwelling 
field now require contact between 


the aircraft and the insured property. Two 


present 
house 


other cases have considered claims for loss 
caused by sonic boom without reaching the 
explosion question. Blur v. U. S., 260 F. 
2d 237 (CA-10, 1958); A. D. B. Realty 
Corporation v. Orient Insurance Company, Dis- 
trict Court of Sumter, South Carolina, 
January 4, 1958. 
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gests that further litigation will be 
required. 

It is clear, however, that 
the insurance industry has taken the 
position that the point is settled. An 
exclusion has been added to the ex 
tended coverage endorsement in the 
words: “concussion unless caused by 
explosion.” Presumably a knowledge 
of industry history would be required 
to know that this means sonic boom. 
It has already been applied, apparently 
with success from the defendant’s 
standpoint, to a case in which damage 


part of 


was caused by concussion from an 
although bearing 
sonic boom.”! 


unknown source, 
some resemblance to 
The general reaction of the dwelling 
house insurers to sonic boom seems 
to be that it is uninsurable, while that 
of the insurers of industrial property 
is that it may be insured subject to 
a deductible. 

The other type of occurrence which, 
by virtue of judicial extensions, was a 
source of trouble to the insurers for 
many years and which has now been 
excluded from many of the explosion 
coverages, is water hammer and the 
bursting of water pipes from other 
causes. Water is essentially an in- 
compressible substance. A column of 
water transmits force applied at one 
end in essentially the same manner 
as a steel rod, and a hammer blow 
applied at one end of either will result 
in a blow of equivalent energy at the 
other. This quality of water is used 
to advantage, among other applica- 
tions, in the hydrostatic testing of 
pressure vessels, where pressures in 
excess of the designed pressure can 
be safely applied with the knowledge 
that, if a failure occurs, there will be 
little or no damage to property or 
personnel in the immediate area. This 
contrasts with a steam explosion, for 


ympany, 


** Peterson v. Royal Insurance Cc 
Zoi B.C. 


10 Frre AND CASUALTY CAsEs 119, 

61,110 S. E. 2d 441 (1959). 
"Bower v. Aetna Insurance Company, 

FrrE AND CASUALTY Cases 181, 54 F. Supp. 
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° 
Another type of incident which has 
been held to be an explosion but 
which lacks the essential feature of 
expansion of volume, and which may 
therefore in the future become the 
subject of an exclusion, is illustrated 
by the cases involving bursting of con- 
crete grain elevators after the wetting 
down of the contents by flood waters, 
or by the simple failure of the ele- 
vators as a result of the pressure 
of the weight of contents coupled 
with improper design. 

* 


example, where the compressed steam 
immediately expands to a volume many 
times that which it occupied in the 
vessel, and in so doing produces local 
pressures similar to or in excess of 
those produced by chemical explosives. 

Water hammer is simply the trans 
mission of momentum pressures caused 
by the abrupt shutting off of a flowing 
column of with the resultant 
cracking or breaking of pipes and 
fittings. It creates a fre- 
quently distributes the pieces of pipe 
and contents thereof around a small 
It, again, has none of the ex- 


water, 


noise and 


area. 
pansion in volume which should be 
the characteristic of a true explosion. 
The mechanism by which freezing of 
pipes may burst the pipe is so well 
known as to not require discussion. 
It also lacks the expansion of volume 
essential Both of 
these phenomena have been held to 
be explosions by courts using an im 
of explosion,”? and 
excluded from 


to an explosion. 


proper concept 
therefore have been 
the coverage offered by the fire insur 
ance companies. The problem has not 
become acute for the boiler and ma 
chinery companies, principally because 
897 (DC Tex., 1944) (freezing); Commercial 
Union Fire Insurance Company v. Bank of 
Georgia, 197 F. 2d 455 (CA-5, 1912) (water 
hammer). 
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a general policy exclusion of losses 
caused by lack of heat has avoided 
the freezing claims, and the type of 
industrial equipment generally insured 
is less susceptible to water hammer 
damage. 

Another type of incident which has 
been held to be an explosion but 
which lacks the essential feature of 
expansion of volume, and which may 
therefore in the future the 
subject of an exclusion, is illustrated 


bec« me 


by the cases involving bursting of 
concrete grain elevators after the wetting 
down of the contents by flood waters, 
or by the simple failure of the ele 
vators as a result of the pressure of 
the weight of contents coupled with 
improper design. Where it 
that there has been a sudden break 


appears 


ing of the elevator accompanied by 
a noise and caused by the swelling of 
wet grain, perhaps accompanied by 
the generation of gases, it has been 
held that there was an explosion and 
that coverage existed under the fire 
insurance policy.** There is no doubt 
that in these cases the pressures in 
volved were high. It would seem 
that this is the type of case to which 
the word “rupture” could typically be 
applied, but unless it could be shown 
that a substantial expansion of com 
pressed gases took place upon the 
failure, a fact made unlikely by the 
porous quality of the grain, there seems 


8 Chicago, Rock Island & Pacific Railroad 


Company wv. Aetna Insurance Company, 9 
FirE AND CASUALTY CASES 169, 180 Kan 
730, 308 P. 2d 119 (1957); Hart-Bartlett- 


Sturtevant Grain Company v. Aetna Insurance 
Company, 8 Fir—E AND CASUALTY CAseEs 1054, 
365 Mo. 1134, 293 S. W. 2d 913 (1956); 
Millers’ National Insurance Company, Chi 
cago, Illinois v. Wichita Flour Mills Company, 
9 FirE AND CASUALTY CASEs 634, 257 F. 2d 
93 (CA-10, 1958). 

* Bauman v. Midland Union Insurance 
Company, 7 FirE AND CASUALTY CASEs 859, 


261 Wis. 449, 53 N. W. 2d 529 (1952); 
Hulcher Soya Products Inc. v. Millers’ Mutual 
Fire Insurance Association, 8 FirE AND CaAsu- 


ALTY Cases 690, 5 Ill. App. 2d 235, 124 


N. E. 2d 570 (1955). 
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to be little justification for treating 
these occurrences as explosions.** 


One interesting point which has 
not been considered by the courts in 
any great detail so far concerns what 
may be called, for lack of a better 
term, ‘‘small explosions.’’ Does the con- 
cept of explosion include, ipso facto, 
a minimum of violence or force tm 
absolute terms? The point was raised 
quite vividly by the Keleket X-Ray 
with which most insurance 
attorneys are familiar. Here the court 
found that a capsule three fourths 
of an inch long and one eighth of an 


ecase;-" 


inch in diameter, containing radioac- 
tive substances and subject to sub- 
stantial internal pressure, exploded, 
and as a result thereof disbursed radio- 
active substances throughout the plant. 
Testimony was presented by a witness 
that he had heard a “pop” and had 
seen a white issue from the capsule. 


There are at least three questions 
raised here. Is the violence which is 
normally associated with an explo- 
sion, and which is required in most 
relative, 
or must it have a force and impact 
which is significant in terms of human 
Could we have a micro- 
scopic explosion, invisible and inaudi- 


judicial definitions, merely 


experience ? os 


ble, but violent in reference to its own 
surroundings??? The court in Keleket 
states, without elaboration, that the 


** American Alliance Insurance Company v. 
Keleket X-Ray Corporation, 9 FirE AND Casu- 
ALTY CASES 348, 248 F. 2d 920 (CA-6, 1957). 
”““So it is an explosion of sorts when a 
man puffs out smoke as he enjoys his pipe.” 
Lichtenstein v. Firemen’s Insurance Company 
if Newark, New Jersey, 7 FirE AND CAsu- 
aLTY Cases 834 (Conn. Super. Ct., 1952). 

Crombie & Company, Inc. v. Employers’ 
j 


ire Insurance Company of Boston, 7 FIRe 
AND CASUALTY CASES 906, 250 S. W. 2d 472 
(Tex. Civ. App., 1952). (Release of am- 
monia around stem and resulting damage in 
cold storage warehouse caused by explo- 
sion. “An explosion varies in intensity 


from the bursting of a match head or cap 
(Continued on following page) 
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definition of explosion must be rele- 
vant to the facts of the particular 
case. It is perhaps not without signifi- 
cance that the definition chosen omitted 
expansion of volume as a factor.*® 


Further, does a “small explosion” 
become more or remote when 
the violence associated with it is in- 


significant in view of its consequences ! 
We shall discuss causation later, but 
it is recognized that remoteness is 
not necessarily a matter of time or 
space, but must be judged by all of 
the circumstances. Or might we say 
that, even though not remote, a “small 
explosion”: is not of sufficient sub- 
stance, in the light of human experi- 
ence, to justify its designation as a 
cause at all? 


less 


Finally, does the “small explosion” 
suggest a further concept of a “friendly 
explosion,’ analogous to a “friendly 
fire?” At least by implication, this 
concept has been rejected by two 
courts, one of whom permitted dam- 
age under an explosion policy for 
blasting damage, even though the 
blasting was confined in scope and 
amount to its proper place; ** and ina 
second case where the bursting of a 
rubber pressure diaphram, designed 
to be burst in order to protect the 
equipment, qualified as an explosion.*° 
But note that, while at one time dam- 
age caused by explosions within an 
aircraft or motor vehicle was excluded 
from the so-called optional-perils policy, 
such an exclusion no longer appears 
in the fire insurance policy or the 
boiler and machinery insurance policy. 
(Footnote 27 continued) 
in a toy cap pistol, which rarely results in 
any damage, to that which produced the 
disastrous results at Texas City.”) Why is 
the lower limit set at the match head? 

* The definition used was taken from 
L. L. Olds Seed Company v. Commercial 
Union Assurance Company, cited at footnote 
9, a water hammer and was as fol- 
lows: “It may be defined as a sudden 
accidental, violent bursting, breaking, or 
expansion caused by an internal force or 
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case, 


Consider, finally, the rifle which is 
fired by mistake indoors, injuring be 
yond restoration a valuable painting 
on the wall. May recovery be had 
under the extended explosion endorse 
ment of the dwelling house fire policy ? 


Another situation which is on the 
border line of explosion is the crack 
ing of the steel shell of boilers and 
pressure vessels. Under the coverage 
provided by the boiler and machinery 
insurers, it is specifically provided 
that the cracking of any part of the 
object other than a cast-iron part shall 
not constitute an 
The question, of course, is when is a 


insured accident. 
crack a crack, and when is it a sudden 
and accidental tearing asunder. This 
problem has given rise to numerous 
disputes, particularly when the crack 
is large enough to permit the leakage 
of contents. The companies take the 
position that, if the crack opened sud 
denly and with violence, it is a sud 
den and accidental tearing asunder, 
but that if it is a gradual development 
from a hair line crack over a period 
not sudden and 
dental, and therefore is not covered. 


of time, it is accl 
This appears to be supported by the 
available case law,*! but the difficulties 
of pre of are obvious. 

Because of the concurrence of ex 
plosion with fire and other catastrophes, 
the question of proximate cause has 
arisen in explosion cases on numerous 
and in with its 
appearance elsewhere, the manner of 


occasions, common 


its application in many cases defies 
both common sense and legal analy 


which may be and is usually ac- 
companied by some noise.” 

“Insurance Company of North America 
v. Board of Education of Independent School 
District No. 12, 7 Fire AND CASUALTY ( 
840, 196 F. 2d 901 (CA-10, 1952). 

” Baltimore Gas and Electric Company 
United States Fidelity and Guaranty Company, 
cited at footnote 16. 

* Senn Products Corporation 2 


pressure 


ASES 


Hartford 


Steam Boiler Inspection & Insurance Com 
pany, 41 N. Y. S. 2d 133 (1943). 
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Because of the concurrence of explo- 
sion with fire and other catastrophes, 
the question of proximate cause has 
arisen in explosion cases on numerous 
occasions, and in common with its 
appearance elsewhere, the manner of 
its application in many cases defies 
both common sense and legal analysis. 
* 

sis. The matter is sufficiently important 
to be placed in its proper perspective. 

Most courts using the phrase “proxi 
mate cause” mean that event or that 
cause to which 
shall be attached; thus, if the event 


legal consequences 
chosen is an explosion, coverage re 
sults, while if it is some other event, 
there is none, the legal consequences 
being the attachment of the insurance 
and the payment of indemnity by the 
carrier. It should be kept firmly in 
mind, however, that the responsible 
or proximate cause depends entirely 
upon the question which is at issue. 
As Professor Nicholas St. John Green 
put it almost 100 years ago, if you sup 
that a 
river, we may, if he were pushed, say 
that the other person was the cause; 
or if he were blind, say that his at 


pose man has drowned in a 


tendant was wrongfully absent; or if 
the water were unusually high, say 
that the unexpected rainfall was the 
cause; or in the terms of a 
inquiry, say that the 
death was suffocation by water en 
tering his lungs.*? 
tion closer to home, while the courts 
have held frequently that loss result 
ing from an explosion caused by a 
friendly fire does not fall within the 
coverage of a fire policy excluding ex 


medical 
cause of his 


To bring the situa 


plosions since the explosion is re 
garded as the 
loss, they have 


cause of 
the other 


“proximate” 
held on 


* Green, “Proximate and Remote Cause,” 
4 American Law Review 201, 212 (1870); also 
Essays on Tort and 


reprinted in Green, 


Crime (1933). 


Explosion Damage 


hand, in a suit by a landlord against 
a tenant for negligence resulting in 
loss by explosion of the same nature, 
the 
tenant would not be liable for damage 
caused by fire, that the friendly fire 
and the 
There is no dis 


where the lease provided that 


was the “proximate cause” 
liable.** 
the question is different, 


tenant not 
crepancy ; 
the considerations of policy are dif- 
ferent and the answer is naturally 


ditferent as well. 


It is also well to keep in mind that 
there are two distinct causation prob- 
lems which arise under insurance pol- 
icies, both of which have been treated 
the use of the 
phrase “proximate cause.” The first 
is the question of whether a particular 


indiscriminantly by 


event is too remote in the chain or 


net of causation to be considered a 
responsible cause at all. If “proxi 
mate” is to be used, this is the logical 
An excellent example of 
found in a 
cases holding that concussion damage 


place for it. 
remoteness is series of 
on the insured premises, caused by an 
explosion off the premises which in 
turn was set off by a hostile fire, is 
not covered under the explosion pro- 
visions of the fire insurance policy. 


The other causation question is quite 
different and comes before the court 
when it has been found that two events, 
neither of which is too remote, are 
eligible for selection as the respon 
sible cause of the loss. The question 
before the court is which of the two 
shall be 
\n example here would be a case in 
which the freezing of a feedwater pipe 
causes the explosion of a steam boiler. 


concurrent causes selected. 


In these cases, the courts have usually 
and properly held that, if one con 
current cause falls under the insuring 
agreement and the other is specif- 
ically excluded under the policy, there 


Commercial Standard Insurance Company 
v. Feaster, 9 Fire AND CASUALTY CASES 
713, 259 F. 2d 210 (CA-10, 1958). 
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is no coverage ;** while if one of the 
concurrent causes falls under the in- 
suring agreement, and no concurrent 
cause is specifically excluded, cover- 
age exists.*° The cases allowing re- 
covery in the event of an explosion 
caused by hostile fire on the premises 
constitute the principal exception to 
this rule, an exception which apparently 
arose from the fact that at one time 
such an explosion would otherwise 
have been without available insurance 
coverage. 


Flood also furnishes an excellent 
example of this concurrency problem. 
At the present time, loss caused by 
flood waters is not customarily ex 
cluded from either fire insurance pol- 
icies or the and machinery 
insurance policies. Even though an 
explosion loss is clearly the result of 
flood waters, it would appear that 
coverage exists under the extended 
explosion endorsement,** provided the 
explosion otherwise comes within the 
insurance contract.*’ If, on the other 
hand, a covered explosion is caused 
by an excluded event, such as the 
bursting of a steam pipe under the 
fire insurance policy, the cases would 
suggest that no liability exists. Un- 
less modified by custom or clear busi 
ness practice, this would appear to be 
a sound basis for the development of 
rules of causation in insurance matters. 


boiler 


* Royal Sausage & Meat Company v. Aetna 
Casualty & Surety Company, 8 FIRE AND 


Casuatty Cases 224, 99 Ohio App. 77, 117 


N. E. 2d 207 (1954); Leyland Shipping 
Company, Ltd. v. Norwich Union Fire In- 
surance Society, Ltd., 206 i. i. teu t 1918); 


National Fire Insurance Company v. Crutch- 
field, 160 Ky. 802 (1914); German Fire In- 
surance Company v. Roost, 55 Ohio St. 581, 
45 N. E. 1097 (1897). 

* Hartford Steam Boiler Inspection Com- 
pany v. Henry Soneborn & Company, 96 Md. 
616, 54 Atl. 610 (1903); Norwich Union Fire 
Insurance Society, Ltd. v. Board of Commis- 


stoners of the Port of New Orleans, 5 Fire 
AND CASUALTY CASEs 142, 141 F. 2d 600 
(CA-5, 1944); Waters v. Merchants Louis- 


ville Insurance Company, 11 Pet. 213 (1837). 
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Attorneys representing commercial 
and industrial clients are occasionally 
involved in a matter concerning explo- 
sion coverage where there is an ap- 
parent overlapping or gap between 
the fire and the boiler and machinery 
coverage. 
not a 
matter for concern unless there is a 
dispute between the carriers. Where 
both agree that liability exists, the 


Overlapping is, of course, 


apportionment of loss is today regu- 
lated by industry agreement.** 

By way of example, the ordinary 
explosion coverage afforded industrial 
and commercial insureds by the Fac- 
tory Mutuals and by the Factory In- 
surance Association extends to pressure 
vessels having a maximum normal 
internal working pressure below 15 
P. S. L., while most blanket pressure 
vessel policies issued by the boiler 
and machinery insurers cover all pres- 
sure whatever pressure. 
Thus there is an area below 15 P. S. I. 
where overlapping exists. In addi 
tion, the complexity of vessels in use 
today often makes it difficult or im- 
possible to determine the precise pres- 
sure in different f 
vessel. 


vessels of 


areas of a single 


Illustrative of the problem was a re- 
cent case involving a loss of $4,250,000, 
in which the boiler insurer sought a 
declaratory judgment as to whether 


* Chicago, Rock Island & Pacific Railroad 
Company v. Aetna Insurance Company, cited 
at footnote 23. 

* Cornell Wood Products Company v. Hart- 
ford Steam Boiler Inspection & Insurance 
Company, 5 Fire AND CASUALTY CASES 684, 
62 F. Supp. 303 (Ill, 1945). 

*The Agreement of Guiding Principles, 
National Bureau of Casualty Underwriters 
—National Board of Fire Underwriters, 
May 1, 1950, in substance provides that 
each will compute the amount of loss which 
would have been paid had no other insur- 
existed, and the will then be 
divided in proportion thereto. 


ance loss 
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the phrase “maximum normal internal 
working pressure” meant the design 
pressure or actual working pressure, 
whether the pressure was to be tested 
in the cooking area (which offered 
the explosion hazard) or in the jacket 
area as well (which contained brine 
and did not offer the hazard of explo- 
sion), and what the actual pressure in 
the jacket was. Unfortunately from 
the standpoint of law, the jury returned 
a general verdict for the boiler insurer 
and no appeal was taken.*® 

Another area where apparent over 
lapping, or perhaps a gap, has existed 
is with respect to types of 
explosions within the furnaces of the 
recovery boilers the 
business. basic 


certain 


used in paper 
Here the problem 
has been that no one fully under- 
stands—or for that matter desires to 
these relatively frequent and 
costly accidents. 
may be 


insure 
Since these explo 
caused either by the 
rupture of a boiler tube (insured un 
der the boiler policy) 
other source 


sions 


or by some 
(insured under the fire 
policy), the situation presents a good 
example of technical uncertainty lead 
ing to legal uncertainty. 
available 


The only 
resulted in a lower 
court verdict for the insured against 
a boiler and machinery carrier, no 
fire insurance being involved.*° The 
eventual outcome with respect to re- 


case 


covery boiler explosion will certainly be 
to exclude these explosions specifically 
from the coverage of both policies and 
then to provide the coverage at a rea 
sonable additional premium. 

Where the 


scanty, as it often is after a disastrous 


available evidence is 


" Hartford Steam Boiler Inspection & In- 
surance Company v. Factory Insurance Asso- 
ciation, United States District Court for 
District of Missouri, October, 1959. 

” Weyerhaeuser Timber Company v 
Indemnity Company, Washington 
Court, 2d Dept., March 17, 1953. 

* Apseloff v. The Northwestern 
Insurance Company, 3 Fire AND 
Cases 287, 36 N. E. 2d 194 


Pacific 
Superior 
Nattonal 


(CASUALTY 


(1941); 
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explosion, the question of which party 
must carry the burden of proof may 
be important. It is clear enough that 
the plaintiff must introduce at least 
some evidence of explosion or the 
case will not go to the jury.*! Despite 
statements in many cases that “explo- 
sion” is a word of common meaning, 
expert testimony will be received as 
to whether an explosion had occurred, 
and such testimony will provide the 
Where an excep- 
tion is involved, there is unfortunately 
a split of authority. In the majority 
of states, the defendant must sustain 
the burden of proving that the explo- 
sion fell within one of the exceptions 
to the policy. In New York and a 
minority of states, the insured must 
make out his entire case, which means 
that he has the burden of proving 


necessary evidence.*? 


that an explosion occurred which was 
not only within the insuring agree- 
ment, but also was not within one of 
the exclusions. There is a good deal 
the New York rule; the 
rule in the other states appears to be 


of sense in 
based more on history than on logic.** 


Conclusion 


Two trends are apparent today 
the increasing hazard of explosion in 
the home and in industry, and the 
movement, now just beginning, toward 
the insurance of explosion in an all- 
risk policy, rather than in a separate 
contract or endorsement. For the 
moment, however, most explosion in- 
surance is written as an endorsement 
to the fire insurance policy or under 
the boiler and machinery policy, and 
many of the legal questions involving 


Midland Union Insurance Com- 
pany, RE AND CASUALTY CASES 859, 53 
N. W. 29 (1952). 
“White Pine Copper Company v. Contt- 
nental Insurance Company, 166 F. Supp. 148 
(W. D. Mich., 1918). 

" Pitcher, “Liability for Explosion Damage 
Under the Standard Fire Insurance Policy,” 
THE INSURANCE LAW JOURNAL, 
1944, pp. 70, 74. 


Bauman v 


7 Fr 
2d 5 


February, 
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explosion rise out of the distinctions whether they will be left in the con- 
and exclusions inherent in dealing tract, segregated and insured for an 
with explosion as a separate named _ additional premium or excluded en- 
peril. tirely as uninsurable. To the extent 


sai : ' ; . that this is done, litigation in this 
There is nothing in the nature of , 


an explosion which should make it 
more difficult than a fire to identify 
or insure. It is a sudden or “in- 


field will be confined to the inevitable 
questions of fact. 

Explosions, of course, will continue 
stantaneous” release of energy, ac to occur. Having loosed the daemonic 
: forces of nature with their enormous 
stores of energy, man is unlikely ever 
to have them fully under control 


companied by a violent expansion of 
gas which causes the damage. Much 
of the litigation in the field has re- 


sulted from the failure of courts to ®8@in. To some extent, and at the 
apply a correct definition of explosion ©XPEMSE OF society, he can protect 
which includes the expansion of volume. himself by insurance. Since the tear 
of explosion, worse even than the 

Technological changes are creating fact of it, hangs over man today like 
new sources of explosion at an in- aq malevolent cloud. the protection 
creasing rate. In order to avoid dis- that insurance can bring will always 
appointment to policyholders and _ be valued. It is the lawyer’s work to 
companies alike, it is important that provide the means by which such 
significant new hazards be identified protection can be accurately and 
in advance, and a decision made as to wisely extended. [The End] 


SYMPOSIUM ON SUBSTANDARD INSURANCE 


At a special meeting of the Health Insurance Association of 
\merica in December, 1958, it was recommended that each company 
consider how to achieve the objective of making available adequate 
health insurance to broad classes of physically impaired people. In 
a symposium on substandard accident and sickness insurance this 
October, Peter J. Burns, assistant vice president of New York Life, 
referred to that recommendation and noted that it “has been clearly 
evident that this objective figured prominently in the plans of some 
of our member companies because there has been an increasing number 
of companies entering the substandard A&S field subsequent to the 
special meeting of your Association.” 

With Mr. Burns on the symposium were Charles N. Walker, 
second vice president of Lincoln National Life, and Rodney U. Clark, 
second vice president and superintendent of AX&H underwriting of 
Paul Revere Life. 

Speaking of the difficulties inherent in substandard coverage 
extra premiums, waivers, morbidity costs, and actuarial problems 
Mr. Walker maintained that, nonetheless, writing substandard “‘is a 
logical and necessary step to take if we are truly sincere in our efforts 
to provide adequate protection for the American people.” 

Mr. Clark assented, adding optimistically: “If we can’t find a 
clear cause-and-effect between impairment and claim ratio, we're 
on the way toward creating a new science of A&S underwriting that 
may be related only casually to Life procedures.” 
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Presumptions in Violent Death Cases 


By RICHARD M. WHITE 


Mr. White is a member of the bar of Miami, Florida. He presented this 
paper at the 1960 Annual Meeting of the Section of Insurance, Negli- 
gence and Compensation Law, American Bar Association, in August. 


. HE TITLE OF THIS ARTICLE is broader than its scope. The 
subject matter will be limited to the use of presumptions in suits 
on life policies where death was violent and where the insurer's de 
fense is suicide of the insured. 


The insured, under a double indemnity life insurance policy, is 
found dead by a contact bullet wound in a locked room. An airliner 
crashes under mysterious circumstances, killing a passenger who has 
recently taken out a large amount of life insurance. An entertainer 
heavily insured under an accidental death policy is found dead from an 
overdose of sleeping pills. Investigation by the insurer in each of 
these cases, and in literally thousands of other violent death cases, 
may be inconclusive as to whether death was by suicide; or there may 
be evidence of suicide ranging from “slight” to “conclusive.” 

This paper does not attempt to fully cover the types of circum 
stantial evidence that would be admissible on the issue of suicide. The 
cases have given broad latitude in allowing the introduction of cir 
cumstantial evidence and evidence which bears on the question of 
motive." Evidence of the pecuniary circumstances of the suicide vic 
tim is considered admissible. Recent acquisition of large amounts of 
insurance otherwise unexplained would have great evidentiary value. 
Other circumstances which have evidentiary value are: a person’s 
mental state; his physical health; his religious views; his experience 
with the means whereby he has met death—for example, his familiarity 
with firearms if death is the result of a gunshot wound; the loss or 
affliction of a loved one; marital difficulties and other domestic rela 
tions; statements of the deceased bearing upon his outlook on life; 
suicidal threats, and others. 


‘Pilot Life Insurance Company v. Boone, 2 Lire Cases (2d) 1115, 236 F. 2d 
457 (CA-5, 1956); Occidental Life v. Graham, 22 F. 2d 528 (CA-8, 1927); Fleet- 
wood v. Pacific Mutual, 10 Lire Cases 706, 246 Ala. 571, 21 So. 2d 696 (1945); 
New York Life v. Dutton, 9 Lire Cases 723, 70 Ga. App. 783, 29 S. E. 2d 638 
(1944); Heiman v. Pan American Life Insurance Company, 183 La. 1045, 165 So 
195 (1935); New York Life v. Nashville Trust Company, 5 Lire CAseEs 969, 178 
Tenn. 437, 159 S. W. 2d 81 (1942): Federal Life v. Thornton, 21 S. W. 2d 352 
(Tex. App., 1929). 


*See Annotation, 17 Am. & Eng. Ann. Cas. 32, 39 (1910) 
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In appraising such cases for settle- 
ment, or in preparing for trial, an 
important consideration—in addition 
to that of evidence—is the treatment 
of presumptions in violent death cases 
by the courts of the particular juris- 
diction. 


Webster defines “presumption” as 
follows: 


“Ground for presuming, or believing 
probable; probable, but not conclu- 
sive An inference as to the ex- 
istence of one fact not certainly known, 
from the 
other fact.” 


known existence of some 


Black distinguishes between a pre- 
sumption of fact and one of law: 

“Of fact—An inference affirmative 
or disaffirmative of the truth or false- 
hood of any proposition or fact drawn 
by a process of probable reasoning in 
the absence of actual certainty of its 
truth or falsehood, or until such cer- 
tainty can be ascertained. 

“Of law—A rule of law that courts 
and judges shall draw a particular 
inference from a particular fact, or 
from particular evidence, unless and 


until the truth of such inference is 
disproved.”’ 
The courts of the United States 


have long recognized the “presump- 
tion against suicide” or the so-called 
“presumption in favor of accidental 
death,” but there such a 
diverse application of this presump- 


has been 


tion that it has frequently been re- 


*Webster, /nternational Dictionary (2d ed., 


1950). 

*Black, Law Dictionary (4th ed., 1951), 
p. 1349. 

* Canada Life Assurance Company v. Hous 


ton, 3 Lire Cases (2d) 93, 241 F. 2d 523 
(CA-9, 1957); Pilot Life Insurance Company 
v. Boone, cited at footnote 1; Gulf Life In 
surance Company v. Nash, 3 Lire Cases (2d) 
502, 97 So. 2d 4 (Fla., 1957); Kettlewell z 
Prudential Insurance Company of America, 


2 Lire Cases (2d) 28, 122 N. E. 2d 817 
(Ill., 1954). 
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viewed by the writers and courts with 
substantial criticism. 


Most life insurance policies provide 
that if death occurs from suicide dur- 
ing the contestable period or during 
the period within which the defense 
of suicide may be used, the only lia 
bility of the insurer is to refund the 
premiums paid. In the event that an 
insurer's defense to a suit for the face 
amount of a life policy is based on 
suicide, must be af- 
firmatively pleaded and the burden 
of proof of this issue—suicide 
the defendant Accident 
policies and double indemnity pro 
life insurance contracts 
usually provide for benefits or addi- 
tional benefits in the event that death 
is due solely to violent and external 
accidental means. The great majority 


such a defense 
is on 


insurer.° 


visions of 


of cases hold that in a suit to collect 
accidental death benefits or double 
indemnity benefits, the burden of 
proof is on the beneficiary—aided by 
the presumption against suicide—to 
prove that the cause of death was ac 
cidental.® Policy litigation involving 
these two types of cases is unfortun 
ately very common. It would seem 
that by now the courts would have a 
fairly well established rule for the 
application of the presumption against 


suicide, but this is not so. 

Generally speaking, the decisions 
can be divided into two general clas 
sifications of treatment—one stating 
that the presumption against suicide, 
accidental death, is a 


or in favor of 


®* Scales v. Prudential Life Insurance Com 


pany of America, 3 Lire CAses 166, 109 F 
2d 119 (CA-5, 1940); O’Brien v. John Han 
cock Mutual Life Insurance Company, 2 LiF! 
Cases (2d) 672, 119 A. 2d 329 (Conn., 
1955); Anderson v. New York Life Insurance 
Company, 2 Lire Cases 708, 140 Fla. 198, 
191 So. 307 (1939); American National In 


surance Company v. Craft, 2 Lire Cases (2d) 
256, 222 Miss. 847, 77 So. 2d 679 (1955); 
Steinmann v. Metropolitan Life Insurance 
Company, 2 Lire Cases 822, 15 N. Y. S. 2d 51 
(1939). 
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The courts have long recognized the 
“presumption against suicide” or the 
so-called “presumption in favor of ac- 
cidental death,” but there has been 
such a diverse application of this pre- 
sumption that it has frequently been 
reviewed by the writers and courts 
with substantial criticism. 


rule of evidence ;‘ and the other stat 
ing that it is a rule of law.® 
As a rule the 
in instructing the jury, charges—re 
gardless of evidence to the contrary 
that there is a presumption against 
suicide and that such presumption is 


of evidence, court, 


to be weighed as evidence in arriving 
at a verdict. Treated as a rule of 
law, the presumption is for the use 
of the court in determining upon 
whom the burden of going forward 
Under this 
presumption 


with the evidence rests. 
latter the 
against suicide is given effect only in 


application, 


suits on accidental death policies or 
on double indemnity claims. The 
courts holding that the presumption 
against suicide should be used as a 
rule of law assert that this presump 
tion does not affect the ultimate bur 


"Gordon v. State, 110 So. 2d 329 (Ala 
App., 1958), rev’d on other grounds, 110 So 
2d 334 (Ala., 1959); New York Life Insw 
ance Company v. Beeson, 229 Ala. 140, 155 
So. 530 (1934): Guardian Life Insurance 
Company v. Dixon, 152 Ark. 597, 240 S. W. 
25 (1922); Connell v. Iowa State Traveling 
Men’s Association, 139 lowa 444, 116 N. W 
820 (1908); Lewis v. New York Life Insw 
ance Company, 7 Lire Cases 49, 113 Mont. 


151, 124 P. 2d 579 (1942); Provident Life « 
Accident Insurance Company Prieto, 169 
124, 83 S. W. 2d 251 (1935) 

SNew York Life 
Gamer, 303 U. S. 161 
Standard Life Insurance Company v. Clem 
mer, 79 F. 2d 724 (CA-4, 1935); New York 
Life Company v. Satcher, 8 Lirt 
Cases 313, 152 Fla. 411, 12 So. 2d 108 
(1943): Prudential Insurance Company 7 
Tuggle, 254 Ky. 814, 72 S. W. 2d 440 (1934) ; 
Wellisch v. John Hancock Mutual Life Insur 


Tenn 
Insurance ( 
(1938); 


ompany 7 


leflerson 


Insurance 
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den of persuasion.® Once the plaintiff 
established that death was 
lent, the presumption merely shifts 
the burden of going forward with the 
the defendant insurer; 
and as soon as any evidence is intro- 
duced inferring that death was by 
suicide, the presumption disappears 
and the issue, by the better view, is 
then determined by a preponderance 
The plaintiff's initial 
proof of violent and external death 
may be such that it causes the pre- 
sumption against suicide to vanish."° 


has V10- 


evidence to 


ot the evidence. 


In the jurisdictions holding that the 
presumption is a rule of evidence, the 
presumption is applied in accidental 
death cases, in double indemnity cases 
and in suits for the face amount of the 
policy defense 
within the contestable period of the 
policy. Where the suit involves a 
claim on a double indemnity policy 
the period, 


where suicide is a 


within contestable and 


where the defense to both the claim 
for the basic amount of the policy and 
the claim for double indemnity bene- 
fits is that the insured committed sui- 
cide, a rather unusual and anomalous 
both 
the plaintiff and the defendant fail to 
meet their burdens of persuasion. 


result can occur sometimes if 


ance Company, 
178, 56 N. E. 


Prudential 


10 Lire CAses 92, 293 N. Y. 
2d 540 (1944); Domanowsky 
Insurance Company, 116 N. J] 
247, 182 A. 906 (1936); Shepherd v 
Midland Mutual Life Insurance Company, 13 
Lire Cases 1001, 152 Ohio St. 266, 87 N. E 
2d 156 (1949); Watkins v. Prudential Insur 


Law 


ance Company, 315 Pa. 497, 173 A. 644 
(1934); Headlee v. New York Life Insurance 
Company, 9 Lire Cases 533, 69 S. D. 499, 12 
N. W. 2d 313 (1943). 

*In this regard the court in New York 
Life Insurance Company v. Ross, 30 F. 2d 80, 
82 (CA-6), cert. den., 279 U. S. 852 (1929), 
said: “A presumption is not evidentiary in 
its nature, and the burden of proof, in its 
usual and primary meaning as the risk of 


of the jury, never shifts, but 
remains with the affirmative throughout the 


nonpersuasion 


case 
” Tefferson 


pany v 


Standard Life Insurance Com- 
Clemmer, cited at footnote 8. 
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The burden of persuasion on the 
basic amount of the policy would be 
on the defendant, who has pleaded 
the affirmative suicide. 
The burden of persuasion of estab- 
lishing death in a manner entitling 
the beneficiary to the double indem- 
nity benefits would be on the plaintiff. 
[It should be noted that the term 
“burden of proof’ encompasses the 
concepts of both the burden of going 
forward with the evidence and the 
burden of persuasion. The latter is 
always upon the proponent of an 
issue, and it never shifts; the former 
may shift from the proponent to the 
It is con 


defense of 


opponent, or vice versa." 
ceivable that the jury could conclude 
that the insurer had failed to prove 
suicide and therefore liable for 
the face amount of the policy; and 
that it could, at the same time, find 
that the beneficiary had failed to prove 
accidental death and was not there- 
fore entitled to the double indemnity 
In such a situation neither 


was 


benefits. 
party would have sustained his bur- 
den of persuasion as proponent of the 
particular issue. 

The lay person’s familiarity with 
presumptions is limited to criminal 
cases where the accused is presumed 


“IX Wigmore, Evidence (3d ed., 1940), 
Secs. 2485-2489. 

* Union Central Life Insurance Company 7% 
Cooper, 4 Lire Cases 762, 115 F. 2d 222 
(CA-5, 1940); Aetna Life Insurance Company 
v. Truly, 16 F. 2d 243 (CA-5, 1926); Pacific 
Mutual Life Insurance Company v. Yeldell, 
1 Lire Cases (2d) 170, 36 Ala. App. 652, 62 
So. 2d 805 (1953); Penn Mutual Life Insur 
ance Company v. Cobbs, 23 Ala. App. 205, 
123 So. 94 (1929); New York Life Insurance 
Company v. Hunter, 8 Lire Cases 901, 60 
Ariz. 416, 138 P. 2d 414 (1943); Hamilton 
v. Metropolitan Life Insurance Company, 10 
Lire Cases 375, 71 Ga. App. 784, 32 S. E. 
2d 540 (1945); Guardian Mutual Life Insur- 
ance Company v. Hogan, 80 Ill. 35, 22 Am. 
Rep. 180 (1875); Heiman v. Pan American 
Life Insurance Company, cited at footnote 1; 
Kohlman v. New York Life Insurance Com- 
pany, 151 La. 607, 92 So. 132 (1922); Cox 
v. Metropolitan Life Insurance Company, 7 
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* 
The lay person’s familiarity with pre- 
sumptions is limited to criminal cases 
where the accused is presumed inno- 
cent and where an extraordinary de- 
gree of proof is required to overcome 
such a presumption—that is, proof of 
guilt beyond any reasonable doubt. 
e 

innocent and where an extraordinary 
degree of proof is required to over 
that is, 
proof of guilt beyond any reasonable 
doubt. 
weight to be accorded the presump 
tion against the 
charging the jury, have not only failed 
to properly instruct the jury, but in 


come such a presumption 
In an attempt to explain the 


suicide, courts, in 


many instances have probably reaf- 
firmed the jurors’ belief that this pre 
sumption against suicide must be 
overcome by proof beyond any rea 
sonable doubt. This is simply not the 
degree of persuasion required in the 
vast majority of jurisdictions.’*? How- 
ever, the Supreme Court of Florida 


apparently became as confused as 
most juries in one instance, and it re 
quired the criminal degree of per- 
suasion to prove suicide as a defense 
in a civil suit on the face value of a 
life policy.’ 


Lire Cases 953, 139 Me. 167, 28 A. 2d 143 
(1942); Stuckum v. Metropolitan Life Insw 
ance Company, 283 Mich. 297, 277 N. W. 891 
(1938); Edwards v. Business Men’s Assurance 
Company of America, 8 Lire C 
Mo. 666, 168 S. W. 2d 82 (1943); Falkin 
burg wv. Prudential Insurance Company of 
America, 132 Neb. 831, 273 N. W. 478 
(1937); Tauriello v. John Hancock Mutual 
Life Insurance Company, 23 N. Y. S. 2d 605 
(N. Y. App., 1940); Metropolitan Life Insur 
ance Company v. Rosier, 6 Lire CAseEs 363, 
189 Okla. 448, 117 P. 2d 793 (1941); Rasner 
v. Prudential Insurance Company of 


ASES 27, 350 


America, 


3 Lire Cases 1011, 140 Pa. Super. 124, 13 
A. 2d 118 (1940); Dill v. Sovereign Camp 
witOonte.; 126.3. CG. 303; 128 S. £. -6) 
(1923); Mutual Benefit Health & Accident 


Association v. Denton, 22 Tenn. App. 495, 
124 S. W. 2d 278 (1939). 
"New York Life Insurance Company 7 


Satcher, cited at footnote 8. 
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As a rule of evidence, the presump 
tion against 
ways. 
sumption is to be weighed along with 
other evidence,’* and 
hold that this presumption is the tie 
breaking vote 
is hopelessly in conflict as to the cause 
of death, and the jurors are unable to 
decide which evidence outweighs the 


suicide is used in two 


Some courts say that this pre 


some courts 


that is, if the evidence 


other, then the scale should be tipped 
by the presumption against suicide.” 
One obvious objection to the use of 
the presumption as evidence is that 
such a charge is often given when the 
only reasonable hypothesis is that of 
suicide, and the charging of a pre 
sumption allows the jury to deliberate 
an issue which should 
rected verdict. The are vol 
uminous where juries have returned a 
verdict for the insured in the face of 


receive a di- 


Cases 


overwhelming evidence of suicide.'® 
The presumption no doubt gave them 
an excuse for such a verdict, if it did 
not directly influence their decision. 


Another difficulty in the use of the 
presumption against suicide as a rule 
of evidence is encountered in attempt- 
ing to define and explain this pre- 
sumption to the jury. In _ giving 
probative value to the presumption 
against suicide, how much weight is 


» footnote 7, 

* Supreme Lodge K. of P. of 
Beck, 181 U. S. 49 (1901): Provident Life 
& Accident Insurance Company Butler, 9 
Lire Cases 170, 206 Ark. 229, 174 S. W. 2d 
559 (1943); Metropolitan Life Insurance Com 
pany v. Graves, 4 Lire CAses 753, 201 Ark 
189, 143 S. W. 2d 1102 (1940); Mutual Life 
Insurance Company of New York v 


the World v 


Johnson, 


122 Fla. 567, 166 So. 442 (1935); Mutual 
Life Insurance Company of New York 7 
Wiswell, 56 Kan. 765, 44 P. 996 (1896); 
Mutual Benefit Health & Accident Associa 


Denton, cited at footnote 12. 

%In Brotherhood of Maintenance of Way 
Employees v. Page, 1 Lire Cases 247, 197 
Ark. 498, 123 S. W. 2d 536 (1939), the court 
stated: “It must be conceded that we have 
a number of very tenuous char- 
acter, affirming verdicts apparently finding 
that the insured had not committed suicide, 


tion v 


cases, of 
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given to such a presumption? How 
much evidence is necessary to over 
What is a 

this pre- 
sumption difter from other presump- 


come the presumption? 


presumption? How does 


tions? These questions must be 
answered by the court in its charge 
to the jury if a presumption is to be 
charged. There are literally hundreds 
of written decisions resulting from 
appeals in cases where the jury has 
received varied instructions as to the 
probative value to be given the pre 
sumption against suicide. Since the 
interpretation of this presumption as 
a rule of evidence is virtually impos- 
sible by even the above-average jury, 
the use of the presumption as a rule 
of evidence has been examined and 
criticized by many writers and by the 
courts of states." 


appellate many 


There has been a great amount of 


confusion in the treatment and inter 
pretation of this presumption against 
suicide where the courts have applied 
it as a rule of evidence. 


There is no uniformity in the de 


cisions 


as to the quantum of proof 
required to overcome this presump 


tion against suicide. Some cases hold 


that the mere preponderance of evi- 


dence is sufficient to overcome the 


in which the evidence greatly preponderated 
to the Home Life Insurance 
Company v. Miller, 182 Ark. 901, 33 S. W. 
2d 1102 (1930); Cox v. Prudential Insur 
ance Company of America, 4 Lire Cases (2d) 
516, 343 P. 2d 99 (Cal. App., 1959); see, 
also, P. “The Trial of Suicide 
Cases,” Proceedings of Legal Section of 
American Life Convention (1956), pp. 57-96. 

"See, for example, Wallin, “The Pre 
Against Suicide in Insurance Cases 
in the District of Columbia,” 46 Georgetown 
Law Journal 503 (1958); Fallon, “Coverage 
and Suicide in Life 58 Dickin- 
son Law Review 1 (1953); Breyfogle and 
Richardson, “Problems of Proof in Dis- 
Accident,” 56 Yale 


contrary.” 


Henry, 


sumption 


Insurance,” 


tinguishing Suicide from 


Law Journal 482 (1947); Hartman, “The 
Presumption Against Suicide as Applied 
in the Trial of Insurance Cases,” 19 Mar- 
quette Law Review 20 ( 1934). 
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presumption.** Other cases say that 
the presumption against suicide may 
be overcome by circumstantial evi- 
dence only where the circumstances 
leave room for no other reasonable 
hypothesis than that of suicide.’® 
This rule would seem to require that 
the proof eliminate all doubt in order 
to overcome the presumption, yet the 
majority of states have refused to 
apply that degree of proof. Accord- 
ing to some cases, these two rules as 
to the amount of proof required to 
overcome the presumption against 
suicide are not inconsistent.*° Yet, 
other cases hold that a mere prepon- 
derance of the evidence is insufficient 
to overcome the presumption.” 

* See footnote 12. 

® Parrish v. United Commercial Travelers 
of America, 232 F. 425 (CA-4, 1916); Nex 
York Life Insurance Company v. Hunter, 
cited at footnote 12; Wilkinson v. National 
Life Association of Des Moines, 203 lowa 
960, 211 N. W. 238 (1926); Green v. New 
York Life Insurance Company, 192 lowa 32, 
182 N. W. 808 (1921); Brignac v. Pacific 
Mutual Life Insurance Company of California, 
112 La. 574, 36 So. 595 (1904); Lindahl v 
Supreme Court I. O. F., 100 Minn. 87, 
110 N. W. 358 (1907); Hendrix v. Metro 
politan Life Insurance Company, 15 Lirt 
Cases 495, 250 S. W. 2d 518, (Mo., 1952); 
Tully v. Prudential Insurance Company of 
America, 3 Lire Cases 970, 234 Wis. 549, 
291 N. W. 804 (1940). 

* Prudential Insurance Company of Amer- 
ica v. Dolan, 46 Ind. App. 40, 91 N. E. 970 
(1910). 

** Taber v. Mutual Life Insurance Company 
of New York, 13 F. 2d 765 (CA-4, 1926); 
Goodbar v. Western & Southern Life Insur- 
ance Company, 89 W. Va. 221, 108 S. E. 896 
(1921). 

In New York Life Insurance Company v 
Satcher, cited at footnote 8, the court said: 
“The rule is generally approved that when 
the defendant comes forward with a plea 
of suicide he must prove it beyond a rea- 
sonable doubt just as he would the defense 
in a criminal case. The evidence must 
exclude every other reasonable hypothesis 
of death.” 

It might be noted that Virginia has 
adopted the so-called extreme doctrine, re- 
quiring that suicide be established only 
when there is clear and convincing evidence 
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At least one case which has not 
been specifically reversed states that 
the presumption against suicide can 
be overcome only by proof beyond a 
reasonable doubt.** This rule may 
have been abandoned by the Florida 
Supreme Court in City of Jacksonville 
Vv. Waldrep, 63 So. 2d 768 ( Fla., 1953 \ 4 


[f not, then Florida evidently requires 
one degree of persuasion to overcome 
the presumption against suicide in 
accidental death policies,** and another 
degree of proof to overcome the pre- 
sumption where suicide is pleaded as 
an affirmative defense where death 
occurred during the contestable period 
of a life policy.” 
excluding every reasonable theory of acci 
dent; this apparently applies whether suicide 
be established as a matter of law or upon 
a finding by the jury. In commenting upon 
this view in 34 Virginia Law Review 378 
(1948), the author stated: “It is difficult to 
see when a jury will be allowed to pass on 
the question. If the evidence of suicide is 
clear and convincing, the defendant is en 
titled to a pre-emptory ruling; if the evi- 
dence is less persuasive than that, any 
finding by the jury that death resulted from 
suicide woud be set aside as being con- 
trary to the evidence.” 

% In this case, the court, in receding from 
its pronouncement in the case of Florida 
Kast Coast Railway Company v. Acheson, 102 
Fla. 15, 140 So. 467 (1932), stated that it had 
inadvertently adopted the rule with refer- 
ence to circumstantial evidence which ob 
tains in criminal cases. It quoted with 
approval its pronouncement in King v. Weis 
Patterson Lumber Company, 124 Fla. 272, 
168 So. 858, 859 (1936), wherein it stated 
“Where circumstantial evidence is relied on 
in a civil case to prove an essential fact 
rr circumstance essential to recovery, the 
rule is that the particular inference of the 
existence of the fact relied on as arising 
from the circumstances established by the 
evidence adduced, shall outweigh all con 
trary inferences to such extent as to amount 
to a preponderance of all of the reasonable 
inferences that might be drawn from the 
same circumstances.” 

** Anderson v. New York Life Insurance 
Company, cited at footnote 6. 

* New York Life Insurance Company v 
Satcher, cited at footnote 8. 
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* 
Ordinarily, in an action for the face 
amount of the policy, the burden of 
proof is on the plaintiff to estab- 
lish accidental death, the presump- 
tion against suicide merely shifting 
the burden of going forward with 
the evidence to the defendant in- 
surer. Once any evidence is offered 
to show the cause of death, the pre- 
sumption disappears. 

ot 


Another court has stated that a 
simple denial by the insurer that the 
insured met his death by accidental 
means is the equivalent to an affirma 
tive plea of suicide.*® Ordinarily, in 
an action for the face amount of the 
policy, the burden of proof is on the 
plaintiff to establish accidental death, 
the presumption against suicide merely 
shifting the burden of going forward 
with the the defendant 
insurer. Once any evidence is offered 


evidence to 


to show the cause of death, the pre 
sumption disappears.** Since the bur 
den of persuasion as to a particular 
issue is who the 


Bell case ** goes further than most cases 


on one asserts it, 
and places on the defendant insurer 
the burden of persuasion. Another 
extreme view has_ evidently 
adopted by the courts of Virginia 

which view, in effect, says that when 
the insurer 
evidence to establish suicide, the in 


been 


relies on circumstantial 


** Travelers Insurance Company v. Bell, 188 
F, 2d 725 (CA-5, 1951). 

* Some courts require something more 
than “any” evidence to cause the burden 
of going forward to shift from the party 
in whose favor the presumption 
See, for example, Union Central Life Insu 
ance Company v. Sims, 10 Lire Cases 1065, 
208 Ark. 1069, 189 S. W. 2d 193 (1945) 
(“substantial” evidence); Kentucky Home 
Mutual Life Insurance Company Watts 
10 Lire CAsEs 252, 298 Ky. 471, 183 S. W. 
2d 499 (1944) (“sufficient” evidence); Kath 
v. Kath, 238 Minn. 120, 55 N. W. 2d 691 
(1952) (‘“competent” evidence); State v 
Barton, 361 Mo. 780, 236 S. W. 2d 596 


operates 
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surer will not be entitled to a jury 
verdict unless he is entitled to a 
directed verdict.2® The Virginia courts 
have adopted the view that the pre- 
sumption against suicide may only be 
overcome by circumstantial evidence 
where such evidence is clear and con- 
vincing, excluding every reasonable 
theory of accident.*° 

The Louisiana Supreme Court has 
adopted an unusual and incompre- 
hensible rule, wherein it requires cir- 
cumstantial evidence to exclude every 
reasonable hypothesis of accidental 
death in order to prove suicide; yet 
“where proof of motive is essential to 
overcome the legal presumption against 
suicide, the burden is upon the pleader 
to establish motive by a fair prepon- 
the (Heiman 
v. Pan American Life Insurance Com- 
pany, cited at footnote 1, at p. 196.) 

The 


which 


derance of evidence.” 


trial of insurance cases in 
the defense is suicide has re 
sulted in such a preponderance of ver- 
dicts the that one 


writer has stated that the only way 


against insurer 
to win a suicide case is by getting a 
directed verdict,*? which, as pointed 
out above, may be the only way in 
Virginia in the absence of direct evi- 
Due to the natural sympathy 
of a jury for a bereaved family, we 
cannot explain all of the verdicts ad- 


dence.*” 


verse to the insurer in suicide cases 
by the use or misuse of presumptions 
against suicide; however, the writer 


(1951) (“substantial” evidence); Southland 
Life Insurance Company v. Greenwade, 6 
Lire CAseEs 1073, 138 Tex. 450, 159 S. W. 
2d 854 (1942) and 
terested” evidence). 

* Travelers Insurance ( 
cited at footnote 26. 

° Harless v. Atlantic Life 
pany, 12 Lire CAseEs 910, 
(Va., 1947): Life Insuran 
yinia v. Brockman, 2 LiF 
86,3. S. E. 2d 480 (1939), 

"See 34 Virginia Law Review 378 (1948). 

*P. Henry, work cited at footnote 16. 

*See quote from 34 Virginia Law Review 
378 (1948) in footnote 22. 


(“clear, positive disin- 


mipany wv. Bell, 
Insurance Com 
44S. E. 2d 430 


> Company of Vir 
Cases 303 173 Va 
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submits that the presumption against 
suicide, when used as a rule of evi- 
dence, places the insurer at an unfair 
disadvantage. 

There has yet to be found a logical 
or comprehensible standard of the 
weight that a jury should give to the 
presumption against suicide when 
treated as evidence. How then cana 
jury determine just how much evi- 
dence is required to overcome such a 
presumption? The answer is that the 
jury has no way of knowing; and not 
knowing how much weight to accord 
the presumption against suicide, the 
jury will of necessity place its own 
interpretation on this presumption, 
since a meaningful charge is impossible. 

Certainly it would be permissible 
to remind the jury that the majority 
of violent death cases are accidental 
rather than suicidal, but the writer 
takes issue with the decisions that say 
that suicide is “improbable” ** or “un- 
natural” ** and that the jury may be 
so instructed. 
the newspapers or check the statistics 
in the almanac to know that suicide 
is far prevalent. There were 
18,490 cases of reported suicides in 
1958 in the United States—almost one 
half of the number of those killed in 
motor vehicle accidents.*® ‘There are 
many other attempted suicides and 
successful suicides which, because of 
the stigma attached to suicide, are 


One only has to read 


too 


never recorded. 

Suicide is not so 
occurrence as to warrant special and 
peculiar obstacles for a jury to hurdle 
in arriving at a finding of suicide. 


uncommon an 


* Grand Lodge v. Banister, 80 Ark. 190, 
96 S. W. 742 (1906); Watkins v. Prudential 
Insurance Company, cited at footnote 8. 

* Modern Woodmen v. Craiger, 175 Ind. 
30, 92 N. E. 113, reh’g den., 175 Ind. 35, 
93 N. E. 209 (1910). 

* The World Almanac (Hansen ed., 1960), 
p. 307. 

*% Wilkinson v. Standard Accident Insurance 
Company, 180 Cal. 252, 180 P. 607 (1919). 
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A burden of persuasion charge to the 
jury is all that is necessary in order 
for a jury to make a finding of fact on 
the issue of accidental death, or of 
suicide where suicide is an affirmative 
defense. A fair instruction would be 
one which ignores the presumption 
entirely and points out that if the evi 
dence of suicide and that of accidental 
death bring the scale of justice into 
even balance, then the verdict should 
be against the one having the burden 
of persuasion. 


Not only is the application of the 
presumption against suicide not uni 
form, but the reasons given for the 
use of this presumption are varied. 
One case holds that the basis for the 
against suicide, where 
the circumstances are such that death 
may have been caused by either acci- 
dent or suicide, is the statutory pre- 
sumption that “a 
of a crime or 


presumption 


person is innocent 


wrong.” *® One writer 
states that the presumption against 
suicide is a “judicial recognition of 
probable.” ** Many 
have held that this presumption is 
the natural 
an individual.** 


what is 


Cases 


based on love of life by 


One purpose of many presumptions 
of law is to afford some desired pro 
tection for certain types of litigants 
the presumption of 
legitimacy and the presumption of 
Experience has 


for example, 
innocence of a crime. 
taught us only too well that the bene 
ficiary under a life policy needs no 
It is 
the insurer who needs, but does not 
usually receive, protection from the 


special protection by the court. 


"Thayer, Preliminary Treatise on Evidence 
(1898), p. 334 

* New York Life Insurance Company 7 
King, 28 Ga. App. 607, 112 S. E. 383 (1922); 
Modern Woodmen v. Craiger, cited at foot 
note 34; Aetna Life Insurance Company 7 
Milward, 118 Ky. 716, 82 S. W. 364 (1904); 
Parker v. Aetna Life Insurance Company, 
289 Mo. 42, 232 S. W. 708 (1921); Brunswick 
v. Standard Accident Insurance Company, 278 
Mo. 154, 213 S. W. 45 (1919). 
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Suicide is not so uncommon an oc- 
currence as to warrant special and 
peculiar obstacles for a jury to hurdle 
in arriving at a finding of suicide. A 
burden of persuasion charge to the 
jury is sufficient for a jury to make 
a finding of fact on the issue of acci- 
dental death, or of suicide where sui- 
cide is an affirmative defense. 


sympathy of a juror for a bereaved 
An impartial verdict 
is rare when the evidence points to 
the 
courts, and in some states upon the 
legislature, both to re-examine the pur 
pose served by what is possibly an 


widow or child. 


suicide.*® It is incumbent upon 


anachronism and to consider whether, 
perhaps, the presumption against sul 
cide is without present-day foundation 
and is therefore unnecessary and un 
desirable. If the 
proposition that the presumption is 
without 
becomes necessary to investigate the 


we are to support 


present-day foundation, it 


historical origin of the presumption *° 


to determine, from the scholar’s view 
point, the evolution of its obsolescence. 


While the idea of suicide is revolt 
ing even to the modern senses, under 
the early law of England suicide was 
considered so offensive that the law 

* In the article by P. Henry, cited at foot 
note 16, the author pointed out that out ot 
173 cases surveyed, 153 were decided by the 
juries in favor of the plaintiff-insured. Mr 
Henry went on to say: “It is therefore plain 
that the only where the 
company can hope to receive an unprejudiced 
the appellate 


place insurance 
examination of its defense is in 
court.” 

” Blackstone states that the civil law did 
not regard suicide as placing any humilia 
tion upon the family of the deceased or any 
blot upon his reputation. “St quis impatientia 
doloris, aut roedio vitae, aut 
furore, aut pudore, mori maluit, non animad 
vertatur in eum, (If any one sinking under 
the pressure of life, 
prefer 


morbo, aut 


weariness of 
shall 


considered 


grief, or 
disease, madness or shame, 


death, his conduct shall not be 
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demanded severe punishment and hu- 
miliation for the family of the suicide 
‘' relates that the 
law of England required the forfeiture 


victim. Blackstone 
of all of the deceased's goods and 
chattels to the Crown, and required 
an ignominious burial on the public 
highway with a stake driven through 
the body.** One writer attributes the 
origin of the presumption against sui- 
cide to lawyers who developed this 
shield for the protection of the widow 
and children against the forfeiture of 
the decedent’s goods and the humilia- 
tion and stigma attached to suicide.* 
Humiliation remains, but the family 
of the decedent no longer suffers for- 
feiture of property ;** on the contrary, 
the family often benefits financially 
The suf- 
fered by the surviving family is no 


from suicide. humiliation 
basis for such a legal presumption 
which would affect the contractual 
rights of the insurer. 

The courts of this country inherited 
the presumption against suicide with 


the common law; but one of the most 


admirable traits of the common law 
is its flexibility, and if the reason for 
the rule of law no longer exists, then 
the rule should be abolished. As a 
rule of law, the presumption should 
be used only in the exceptional and 


unusual case where there is no evi 


dence of any kind offered as to the 


to the prejudice of his character.)” Black 
stone’s commentaries on the Laws of England 
(Cooley’s ed., 1899). This adds emphasis 
to the that the 
upon which the presumption against suicide 
founded 
-lacks universal acceptance 

“ See work cited at footnote 40 

“These measures were taken hoping that 


writer's contention basis 


was originally that is, humiliation 


of the felo de se for either his own 
reputation or the 


the care 
welfare of his family 
would be some motive to restrain him from 
so desperate and wicked an act. 

" Hartman, cited at footnote 17. 

“It was abolished by statute early in the 
history of our country, and today all states 
have abolished forfeiture to the state for the 
conviction of any crime. 


719 





As a practical 
com- 


cause of violent death. 
matter, the modern insurance 
pany, from a financial and public rela- 
tions standpoint, cannot afford to 
defend an accidental death claim where 
there is no reasonable evidence of 
suicide. Under the federal practice,* 
and in those states *° whose civil pro- 
cedures provide for summary judg- 
ment where there is no genuine issue 
of any material fact, a case in which 
there is no evidence of suicide would 
never get to trial. Thus, under the 
better modern practice, the presump- 
tion against suicide has no place at 
the trial of the factual issues. 


Abuse of the application of this pre- 
sumption conceivably may even serve 
to promote self-destruction. A great 
majority of the courts base the pre- 
sumption against suicide on a normal 
person’s natural “love of life.” ** How- 
ever, do those who are sick, financially 
oppressed, or bereaved from family 
tragedies love life to the same degree 
that a normal individual loves life? 
People from all walks of life and from 
all educational levels have been known 
to commit suicide. Modern medicine 
knows only too well the extent of 
mental illness in this country. Who 
and what is this “normal person”? 


Are not the courts which give ettect 
to the presumption against suicide 
based on the natural “love for life” 
guilty of faulty reasoning? The court 
in Grosvenor v. Fidelity and Casualty 
Company, 102 Neb. 629, 168 N. W. 
596, 597 (1918), stated: 


“When, knowing only that one has 
died from drinking carbolic acid, you 
say you are in doubt as to cause, and 
then, bringing into service the pre- 
sumption against suicidal intent, you 
finally conclude that the death was 
accidental, are you not guilty of that 


*Rule 56, Federal Rules of Civil Pro- 
cedure. 

“See, eg. Rule 1.36, 
Civil Procedure (1954). 
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Rules 


Florida 


error known in logic as petitio prin- 
cipiu? Let 
ence has shown that of all the persons 
who have died from drinking carbolic 
acid three out of four were cases of 
suicide; then, would it not be pal- 
pably absurd to infer in the given 
case that the death was not inten- 
tional? The rule invoked arises when 
we are ignorant of the intent and 
loses its force as a presumption in 
presence of actual facts bearing upon 
intent. The presumption then comes 
in conflict with other presumptions 
or facts which may overcome it. There 
is the almost conclusive presumption 
that 
untarily; the presumption that when 
one drinks he knows what he is drink- 


us suppose experi- 


when one drinks he drinks vol- 


ing, especially so if he is drinking 
the presumption that 
carbolic acid he 


acid; 
drinks 


carbolic 
when 
knows the poisonous character of the 
liquid; and the presumption that one 
i the natural f 
his own act. rs 


one 


intends consequences of 


One writer ** suggests that in each 
type of death 
carbon monoxide poisoning in an en- 
closed garage, etc. should 
be consulted to determine the percent 
age of deaths which suicidal 
before the court applies the presump 
Another writer *° 


for example, poison, 
statistics 
are 

tion against suicide. 


that 
basis for a presumption against sui 


states there is no longer any 
cide in cases where death occurred as 
a result of hanging, because of the 
lack of probability. Before applying 
the presumption against suicide in 
cases where death occurred from self 
inflicted contact gunshot wounds, the 
courts the 
to determine whether the majority of 
the past 


should examine statistics 


such deaths in were accl- 


dental or suicidal; and the same is 


* See footnote 38. 
“ Hartman, cited at footnote 17. 
"17 Insurance Counsel Journal 317 (1950). 
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* 

Before applying the presumption 
against suicide in cases where death 
occurred from self-inflicted contact 
gunshot wounds, the courts should 
examine the statistics to determine 
whether the majority of such deaths 
in the past were accidental or sui- 
cidal; and the same is true where 
death occurred in some other vio 
lent manner. Unless the overwhelm- 
ing majority of deaths in a particular 
manner were suicidal, there should 
be no presumption against suicide. 

& 

occurred in 
manner. 


where death 
other violent 


true some 


If the overwhelming majority of 
deaths in a particular manner were 
suicidal, there should be no presump- 
tion against suicide. Justice Maxey, 
in Watkins v. Prudential 
Company, stated: 


Insurance 


“When the issue is death by 
dent against death by suicide, the 
data as to the respective total number 


accl 


of deaths from these two causes is not 
in the average mind so decisively bal 
anced against the probability of death 
by suicide as to ‘harden’ the inference 
against death by suicide into a pre 
sumption of law which shifts the bur 
den of proof to the defendant in a 
suit on an insurance policy 

Justice Maxey, in the Watkins case, 
referred to the presumption against 
suicide as a “phantom of logic, flitting 
in the twilight, but disappearing in 
the sunshine of actual facts.” °° 


” Case cited at footnote 8, at pp. 649, 651. 
* Mutual Life Insurance Company v. Hatten, 
17 F, 2d 889 (CA-8, 1927); Aetna Life Insu 
ance Company v, Little, 146 Ark. 70, 225 S. W 
298 (1920); Berne v 
Company, 2 Lire CAses 33, 235 Mo 
129 S. W. 2d 92 (1939); Cutrell v. John 
Hancock Mutual Life Insurance Company, 
10 Lire Cases 625, 145 Neb. 550, 17 N. W 
2d 465 (1945); Prudential Insurance Company 
v. Tidwell, 163 Okla. 39, 21 P. 2d 28 (1933); 


Prudential Insurance 
App. 178, 


Presumptions in Violent Death Cases 








Some courts refer to the presump- 
tion as a presumption in favor of 
accidental death.** Other writers say 
that the law does not indulge affirma- 
tive presumptions,” and that there- 
fore there is only a presumption against 
suicide or a presumption against death 
by the fault of another.** One case 
stated that where the evidence is con- 
flicting and is more consistent with 
accidental death than suicide, there is 
a presumption that death was acci- 
dental.°* In such a where the 
issue can be decided from the weight 
of the evidence, there is no need to 


case, 


lend confusion by the application of 
a presumption against 


s< 


suicide. 


In the Watkins case,” the court 
stated: 
“An examination of many cases 


concerning presumptions, particularly 
‘presumptions against suicide,’ reveals 
what has been aptly characterized as 
‘a welter of loose language and dis- 


cordant decisions 


concerning pre- 

sumptions,’ ’ 
This is demonstrated by one case 
where the court said that the pre- 


sumption against suicide was neither 
a rule of law nor a rule of evidence, 
but the court found a way to use it. 
The Court of Appeals of New York, 
in Wellisch v. John Hancock Mutual 
Life Insurance Company,*® stated that 
the presumption against suicide “is 
not one of those that takes the place 
of evidence so as to create a question 
of fact even when all the real proof 
is the other way, [nor is it 
the sort of ‘presumption’ that serves 
only to shift the burden of proof and 
Tower Equitable Life Assurance Society, 
9 Lire CAseEs 6, 125 W. Va. 563, 26 S. E. 
2d 512 (1943). 


"Cornelius, Accidental Means (2d ed.), 
p. 74 
* See collection of cases in 12 A. L. R. 


2d 1300 (1950). 

* Mutual Life Insurance Company v. Bur- 
son, 50 Ga. App. 859, 179 S. E. 390 (1935). 
“Case cited at footnote 8, at p. 649. 

“Case cited at footnote 8, at p, 543. 
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disappears from the case as soon as 
evidence to the contrary is offered... . 
It is really a rule or guide for the jury 
in coming to a conclusion on the 
evidence.” 

Rather than narrow the application 
of the presumption against suicide, 
many courts have broadened it.* 

Mr. Justice Cardozo, in his dissent- 
ing opinion in Landress v. Phoenix 
Mutual, 291 U. S. 491, 54 S. Ct. 461, 


“The attempted distinction between 
accidental results and accidental means 
will plunge this branch of the law 
into a Serbonian Bog.” 


the laws 
with regard to presumption against 
suicide are already in that ‘ and 
that the only solution is to abandon 
the presumption to the “Bog.” There 
is no logical basis for the continued 
application of this outmoded illusory 


The writer submits that 


> ” 
02, 


463 (1934), stated: [The End] 


technique. 


BROOKINGS INSTITUTION'S CENTER FOR ADVANCED STUDY 


The Brookings Institution in Washington, D. C., dedicated its 
new $4 million Center for Advanced Study on November 16 through 
November 18 with a three-day program devoted to the theme “Know! 
edge and Its Use for Mankind.” The featured speakers for the program 
were Henry T. Heald, president of the Ford Foundation; Pendleton 
Herring, president of the Social Service Research Council; Philip E. 
Mosely, director of studies, Council on Foreign Relations ; and Charles 
J. Hitch, chief of the economics division, Rand Corporation. 

The Brookings Institution is a nonprofit and nonpartisan private 
organization devoted to the study of public problems. It was chartered 
in 1927 as a consolidation of the Institute for Government Research, 
which had been founded in 1916; the Institute of Economics, founded 
in 1922; and the 
and Government, founded in 1924 


Robert Brookings Graduate School of Economics 

[t is named in honor of Robert Somers Brookings, a St. Louis 
businessman who retired in middle life to devote himself and his 
fortune to education and public service. Mr. Brookings was active 
as a trustee of the Institute for Government Research and in founding 
the Institute of Economics. He served in Washington during 
World War I as a member of the War Industries Board and chair 
man of the Price Fixing Committee. In these positions he saw at 
first hand the need for information, research and trained personnel in 
order to deal more effectively with problems of public policy. 

Today the Brookings Institution carries on research in economics, 
governmental affairs and foreign policy. It provides fellowships for 
advanced graduate students in these fields and for executives of the 
federal government. It has organized a Conference Program on Public 
Affairs which conducts seminars, conferences and study groups for 
leaders in government and private life. The results of its research are 
published in books and pamphlets which are sold through book stores 
or directly by the institution. 


* “Tn conclusion, it may be said that what cases involving accident insurance contracts 





was originally a presumption only against 
suicide has now evolved into one against 
all causes of death other than accident in 
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and life insurance policies with double in- 
demnity clauses for accidental death.” 15 
Georgia Bar Journal 349, 352 (1953). 
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Recovery Procedure 

Under the Uninsured Motorist Coverage 
of the Family Liability Policy 

By JOHN D. CHEEK 


The author, an Oklahoma City attorney, presented this paper before the 
Insurance, Negligence and Compensation Law Section of the American 
Bar Association, at its 1960 Annual Meeting, held in Washington, D. C. 


HE UNINSURED MOTORIST COVERAGE is something new 

in the insurance world—so new that the courts have not yet had 
an opportunity to construe the proper methods of enforcing the in 
sured’s rights when the parties are unable to agree. 


The history and evolution of the coverage began with the public 
concern! for the innocent victim who must shoulder the burden of 
his injuries caused by the negligent wrongdoer and the financially 
irresponsible * uninsured motorist. In the years between 1925 and 
1954, the various state legislatures attempted to reduce the number 
of uncompensated victims by enacting motorist responsibility laws. 
They sought to distribute this responsibility throughout the motoring 
public by requiring the owners to post financial security with the 
state. In 1925, Connecticut * enacted the first responsibility law re 
quiring drivers to prove ability to respond to damages for judgments 
rendered against them. In 1927, Massachusetts* enacted the first 
compulsory insurance system to decrease the number of irresponsible 
motorists. The financial responsibility laws enacted by the states 
by the end of the 1930's were having their effects in decreasing the 
number of irresponsible drivers. They were creating a trend toward 
a public acceptance of a plan to reduce the number of uncompensated 
injured persons resulting from accidents with uninsured motorists. 
The “future proof’ laws were enacted to assist the collection of 
damages. They required security to be posted with the state to 
insure payment of future claims for accidents. 


Meanwhile, in some states the debtor’s driver license was sus- 
pended until the judgment was paid. The idea was to encourage 


**Public Responsibility and the Uninsured Motorist,” Georgetown Law Journal, 
Vol. 47, No. 4 (1959). 

* For history of state legislation and key notes, see University of Kansas City 
Law Review, Fall, 1955, pp. 82-96. 

’Connecticut Laws 1925, Ch. 183. 

* Massachusetts Laws 1925, Ch. 346 (1927) 
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the motorist to feel a stronger com- 
pulsion to respond in damage done 
arising from the use of his motor car. 
The security-type laws, which were 
enacted and widely used in the 1930's, 
required financial security, after judg 
ment, as a condition precedent to 
obtaining a driver’s license or vehicle 
registration. Each plan had merit and 
many were incorporated in the various 
state financial responsibility laws.° 


Some states undertook to relieve 
public pressure by enacting the unsat 
isfied judgment fund," impoundment 
law, compulsory financial responsi 
bility and assigned risk plans. There 
is and continues to be considerable 
debate over the merits of the various 
plans to meet public responsibility 
for the payment of claims and judg 
ments against the uninsured and irre- 


sponsible motorists. 


Still, the gap was not closed in 
compensating the injured against the 
driver’s first accident, hit-and-run 
drivers, nonresident drivers and drivers 
whose companies denied liability for 
lack of permission to drive by the 
owner and for want of insured’s coop- 
eration. In other words, there were 
still a great number of unsatisfied 
judgment creditors who were not com- 
pensated for injuries received. The 
trend to close the gap moved 
forward by the decision of the United 
States Supreme Court,’ holding that 
the state, in the public interest, may 
require that each member of the in- 
surance industry assume a pro-rata 
share of the burden which modern 
conditions made incident to the busi- 
ness. California required each insur- 
ance carrier to subscribe to a plan 


was 


*“Tmplementation of Public Policy Against 
the Financially Irresponsible Motorist,” 
Brooklyn Law Review, December, 1952, pp. 
11-39. 

*Maryland: Art. 66%, Sec. 150-179; New 
Jersey: Vol. 39, 6-94 New Jersey Statutes 
Annotated; and North Dakota: Code of 
1943, 57 Supp., 39-1701 through 39-1705. 
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to apportion insurance to applicants 
who otherwise would not have insur- 
ance and who were bad risks. The 
handwriting was on the wall, and the 
problem was to be solved in an eco- 
nomic and practical manner. Private 
companies showed little interest, and 
they did not begin to accept the “pub- 
lic responsibility” until January, 1954. 
At that time, the insurance industry 
became interested in devising a plan 
to compensate injured parties. 


Pressure of public opinion contin 
ued to increase, but the companies 
were not too quick to accept the chal 
lenge because of possible political 
meddling, rate and underwriting prob 
lems, operating expenses, and so forth. 
They planned and wrote an uninsured 
coverage provision in the policy within 
the framework of the present private 
insurance principle, without too great 
an increase in premium cost and within 
the administration of justice and rules 
of tort liability. It death 
and personal injury and was attached 
to the present automobile liability 
policy. The modern trend is to make 
the coverage mandatory with all mo- 


covered 


torists. 


The premium was low, the cover 
age uncertain, the administration cost 
high, and the procedure was and con 
tinues to be untamed; but, for better 
or worse, like a marriage, there were 
problems to be solved, procedure to 
be formulated, and courses to be charted. 
In 1958 there were enacted the Mo 
tor Vehicle Accident Indemnification 
Corporation Law * in New York and 
the Virginia Plan® in the State of 
Virginia—in an effort to close the 


gap on unsatisfied judgments. These 


"California State Automobile Association v 
Maloney, 35 AutoMoBILE CAses 1123, 341 
U. S. 105 (1951). 

*New York Session 
Art. 17-A, Sec. 600 

* Virginia Code Annotated, Sec. 38, 1-2. 


Laws 1958, Ch. 759, 
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acts were forerunners to the present 
“uninsured motorist coverage,” writ 
ten in the 1958 Standard Family Au 
tomobile Liability Policy '° and the 1959 
Package Automobile Policy.*? Earlier 
names given the coverage were “inno 
cent victim,’ “uninsured motorist” 
and “unsatisfied judgment” coverage. 
Basically, it is a third-party contract 
written for the benefit of the insured 
and his pay for the 
legal liability of the uninsured motor 
ist ; the question the 
proper procedure for the insured or 
passengers to pursue in order to re 
cover under the coverage. 


passengers to 


and involves 


Only the important provisions can 
be discussed in the limited time al 
lowed. Briefly, I will state them, 
comment on the available authority 
for you to read, and suggest a pro 
cedure for the court’s approval. 


Insuring Agreement 


Some policies provide a schedule of 


benefits,’? but most companies agree 
“It]o pay the insured all sums which 
he is legally entitled to recover as 
damages from the operator of an un 
insured automobile because of bodily 
injury resulting from an accident.” 

The insured is (1) 
sured, his wife, 
living in his household and (2) any 
other person occupying the insured 
car. The first group are also covered 


the named in 


relatives of either 


as pedestrians or occu 
pying any automobile. 
sured’s children, while 


school, roller skating or riding a bi 


passengers 
Even the in 
walking to 


cycle, are covered.’ 

An uninsured automobile is defined as 
without BI 
“hit-and-run automobile” with certain 
requirements to qualify, such as (1) 


one coverage, Or as a 


” Insurance Counsel Journal, April, 1957, 
pp. 134. 

“Hardware Mutuals’ Sentry Auto Policy 
(1959), 

“ National Farmers Union Property and 


Casualty Company. 
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the operator or owner is unknown; 
(2) physical contact; (3) report to 
authority within 24 hours; (4) notice 
to company within 30 days and (5) 
an inspection of the vehicle. Some 
even though uninsured, are 
classified as uninsured, such as 
(1) financially responsible self-insured ; 
2 States government ve- 


(2) United 
hicles; (3) other vehicles owned by 


vehicles, 
not 


the insured and (4) railed or round 


track vehicles. 


Exclusions 


Coverage is not applicable in the 
use of other automobiles with similar 
coverage. Also, the pre- 
vents the insured from making a set- 
tlement or taking a judgment against 
the uninsured without the company’s 
written consent, upon which I will 
comment later. Also, it excludes ben- 


exclusi mn 


efits to any compensation carrier." 
The purpose is to allow the company 
subrogation under a trust agreement 
and to prevent the insured from re- 
leasing the uninsured motorist. How- 
ever, the insurer can recover benefits 
under the coverage and from a com- 
pensation carrier, but only the dif 
ference between the carrier’s payment 
and the policy limit. 


Limit of Liability 

The basic rules pertaining to the 
company’s limit of liability are (1) 
as limited under the financial respon- 
sibility law of the state where the 
coverage is written; (2) reduced by 
the amount of payment 
under the BI the 
accident; (3) reduced by the pay- 
workmen's 

proration 


made 
same 


any 


coverage in 


ments of 
claims; (4) 


compensation 


between two 


policies containing like endorsements 


Allstate Crusader Insurance Policy and 
others. 
Miller, 166 N. Y. S. 


Commissioner v. 


(1957). 


1 
“Ch 44/4 
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owned by the insured when injured 
by an uninsured vehicle, or when in- 
jured as a pedestrian; (5) scheduled 
for loss of personal effects and non- 
owned trailers;** and (6) reduced by 
medical pay claims (in some policies ) 
Each policy should be closely read 
and interpreted to define its terms 
and their meaning. 


Trust Agreement 


The endorsement contains a trust 
provision which is a subrogation agree- 
ment. The insured may elect to pro- 
ceed against the uninsured motorist, 
provided that he does not prejudice 
the company’s right to recover any 
payments made to the insured under 
the endorsement, or he may make 
his claim under the endorsement. If 
he files suit against the uninsured 
motorist, he must hold the funds re- 
covered by him to the extent of the 
company’s payment in trust. If the com- 
pany prosecutes the claim for the 
insured in order to recover the extent 
of the payment made to the insured 
under the endorsement, it is entitled 
to recover any advance made for ex- 
penses, costs and attorney fees, and 
the insured is entitled to the balance. 

However, can a tort claim be as- 
signed, and is such an assignment 
for a future claim contrary to law? *® 


Arbitration 

The last phase of the endorsement 
is that paragraph relating to “arbi- 
tration.” Probably it is the most de- 
bated clause at the present time. By 
this provision the company and the 
insured, disagreeing on the question 


* Government Employees Insurance Com- 
(Stock). 


pany 
* Wilcox v. Bierd, 162 N. E. 170 (Ill. 
1928); Coughlin v. New York Central, 71 


N. Y. 443 (1877); and 28 New York State 
Bar Bulletin, discussion, pp. 132-142. 

* American Arbitration Association, 447 
Madison Avenue, New York 22, New York, 


with branch offices in Atlanta, Boston, Char- 


726 


of liability and/or the amount of dam 
ages, are required to be arbitrated 
upon written demand of either 
policies provide “upon written 
mand of the insured.” Also, any 
disputes must be settled by the rules 
of the American Arbitration Asso 
ciation, and the judgment upon the 
award must be entered in a 
having jurisdiction. (Rules of proce 
dure before the American Arbitration 
Association may be obtained by writ- 
ing their New York office’? or any 
of their subsidiary offices located in 
the larger cities within the United 
States.) 


some 
de- 


court 


Most of you are familiar with the 
arbitration association, which is non 
profit and chartered under the laws 
of New York State. It has many 
advantages for claimants, insureds 
and insurers, and it has operated suc 
cessfully as an arbitration tribunal in 
other areas of dispute for many years.*® 
Depending upon the location, the ex 
pense in connection with the litiga 
court and 
so forth, compares favorably with 


tion, costs, witness fees, 
similar expenses in the state courts. 
However, it is to be noted that in 
those states which maintain a high 
proficiency of the administration of 
justice there is little advantage in ar 
bitration procedure. 

The administration of law by arbi 
tration is very popular, but it is to be 
noted that in some jurisdictions arbi 
tration procedure is not in harmony 
with the law of the place where the 
An ar 
restrict 


coverage might be executed. 
bitration agreement cannot 
one of the parties from enforcing his 
rights by the usual legal proceedings 
lotte, Chicago, Cincinnati, Cleveland, Dallas, 
Detroit, Hartford, Angeles, Philadel- 
phia, San Francisco, Washington, D. C., etc. 

*“Procedure for Handling Claims Before 
AAA,” 1957 ABA Proceedings, Section of In- 
surance, pp. 26-36; and “Accident Claims 
Arbitration,” The Practical Lawyer, April, 
1959, p. 67. 
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tribunal. In Okla 
Arkansas,”° and, | 
am sure, other states, agreements to 
arbitrate future disputes are void and 
against public policy. 


ordinary 


in an 


homa,'® [llinois,”? 


However, an agreement for arbi 
tration which is written in a state 
that has no such statutory or con 


stitutional limitation 
against arbitration of legal liability 
is valid. 


prohibition or 


Under this provision, the 
insured is required to take the settle 
ment the insurance company has of 
fered or submit to the 
question of (a) the legal liability of 
the uninsured motorist (b) the 
amount of damages which the insured 


arbitration 
and 


is legally entitled to recover. There 
number of 


New York involving the subject of 


are a great decisions in 
arbitration which lay down ground 
rules for procedure under the arbitra 
Those 
below, and I would make some pass 


tion clause. are cited 


cases 


ing general remarks. 


It is generally conceded that ques 
tions of coverage are not proper con 
troversies in arbitration proceedings.’ 
They are for a court of law. Re 
cently, however, it was held in a 
declaratory action that the 
was estopped from raising 


company 
the ques 
tion of coverage after having begun 
arbitration proceedings, to the preju 
dice of the insured, by allowing the 
statute of limitations to run on the 
insured’s claim against the uninsured 
motorist.*> A dispute arising between 

"Wilson v. Gregg, 255 P. 2d 517 
Constitution, Art. 23, Secs. 8-9 
216, 36 O. S. A. 244.1. 

* Miller v. American Insurance Company, 
5 AuToMoBILE CAses (2d) 836, 124 F 
160 (1954). 

*Cacalis v. Maslides, 306 Ill. 152. 

*? Ross v. Hardware Mutual Insurance Com- 
pany, 173 N. Y. S. 2d 941 (1958); 13 Mise. 
2-73; Karasch v. Empire Mutual Insurance 
Company, 175 N. Y. S. 2d 690 (1958); 13 
Misc. 2-395; and Schiller v. Cosmopolitan 
Mutual, 191 N. Y. S. 2d 852 (1959); 20 Misc 
2-206. 


Supp 
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the and the insured 
whether a vehicle falls within the defi- 


company over 
nition of “uninsured automobile,” no 
proof being offered either way, does 
not entitle the parties to arbitration.” 
Where there was insurance in exist- 
ence but, for other reasons, the com- 
pany disclaimed coverage, the vehicle 
did not fall within the definition of 
“uninsured.” 75 the fact 
that no insurance exists, for reasons 


However, 


of noncooperation, and so forth, must 
be firmly established before the de 
fense can be asserted by the company 
the insured. The burden is 
on the insured to plead and prove 


against 


compliance with the condition prece 
the 
withstand a motion to dismiss. 


order to 
Fail 
ure to appoint an appraiser and set 
forth the terms of the contract in the 
petition is fatal.*® 


dents in coverage in 


The circumstance that the driver of 
automobile alleged to be uninsured, 
who defaulted in an action brought 
against him, is not prima-facie evi 
dence that the automobile was unin 
sured.** Where the company failed 
or refused to comply with a condition 
precedent in the policy to wit, agre¢ 
ment on the appointment of an ap 
praiser—the requirement was waived ** 
the mutual old 
dorsement, the insured 
proceed with his 
Related questions of premature filing, 


under company en 


and was al 
lowed to action. 
improper notice, and other, or excess, 
insurance were held to be properly 
within the ambit of the arbitration 
Merchants Mutual Casualty Company 
Wildman, 197 N. Y. S. 2d 925 (1960) (Adv. 
April 19). 
\pplication of American National Fire In 
surance Company, 182 N. Y. S. 2d 899 (1958). 
’ Berman v. Travelers Indemnity Company, 
171 N. Y. S. 2d 869 (1958). 
*Scherman v. Empire Mutual Insurance 
Company, 170 N. Y. S. 2d 447 (1957). 
* Ross v. Hardware Mutual Casualty Com- 
pany, cited at footnote 22, 
* Karasch v. Empire Mutual Insurance Com- 
pany, cited at footnote 22 
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agreement.*® An injured child, as a 
third-party beneficiary under the en- 
dorsement, was not required to main- 
tain a suit in arbitration for enforcement 
of its rights in the absence of court 
approval through the guardian’s ap 
plication.*° An uncontradicted “ac- 
cident report” filed with the state was 
sufficient compliance with the condi- 
tion precedent to arbitrate and to es- 
tablish the element of proof that the 
automobile was uninsured as defined 
in the endorsement.*! 


An insured cannot, by implication, 
bargain or contract away his right to 
resort to the courts. The arbitration 
provision to determine the amount 
due was only a condition precedent 

to wit, to agree, otherwise, to ap- 
praise it—and such findings did not 
Waive or constitute a submission of 
the entire controversy between the 
parties upon which a judgment could 
be entered... A separate action was 
required to be filed against the com 
pany to enforce recovery the 
amount of damages fixed by the ap 
praisers.** New York holds the par 
ties are obligated to arbitrate the 
issue of liability and damages, but 
not the issue as to whether the ve- 
hicle causing the damage was unin 
sured.** A runaway son was declared 
an uninsured motorist and not a rela- 
tive under his father’s policy, where 
the insured was hit by the son. The 
insured was entitled to the rights and 
benefits of his own uninsured motor 


for 


ist coverage.** 


Some lawyers are satisfied with the 
results obtained by arbitration as a 
substitute for the court of law, basing 
their conclusion on the unsatisfactory 
length of time a judicial court requires 


* Application of Eachange Mutual Insur- 
ance Company, 187 N. Y. S. 2d 103 (1959). 
® Chernick v. Hartford Accident and In- 
demnity Company, 17 AUTOMOBILE CAsEs (2d) 
458, 187 N. Y. S. 2d 534 (1959). 
* Lowe v. Ocean Accident & Guarantee Cor- 
poration, 193 N. Y. S. 2d 361 (1959). 
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to hear the merits of the cause, as 
weighed against the arbitration court’s 
completeness, brevity and satisfaction 
in results. It is not to be denied that 
the arbitration courts have been highly 
successful in other fields on less im 
portant questions than judicial deter- 
mination of legal liability, but we are 
not satisfied to discard the proposi- 
tion on that basis. 


Moreover, it becomes a challenge 
to those publicly responsible to bring 
causes to issue for their determination 
within a reasonable time rather than 
to substitute a system which would 
oust the courts of their jurisdiction 
because of delay. I am most anxious 
to emphasize the public responsibility 
on this issue. As long as there are 
congested dockets and the tide of hu 
man disputes lags many years behind 
the court’s trial docket, there will be 
grounds for believing that other methods 
of procedure, including arbitration, 
should supplement or even supplant 
our long cherished judicial system. 
[In some states questions of legal lia 
bility in filed 
month are more often than not, with 


contested cases one 
diligent attorneys, at issue, set on the 
docket and ready for trial some five 
months thence—during which 
period, time is allotted for procedural 
disputes, stipulation of facts, and often 
one or more pretrials, with the judges 
conducting the court’s business be 


to six 


tween 9 a.m. and 5 p.m. each day 


Procedure 

Here, it appears reasonable to be 
lieve that the insurer has contracted 
to pay the insured the amount which 
he is “legally entitled” to recover from 
the uninsured motorist. To my know] 


. Sch iller v. 


Cosmopolitan Mutual Casualty, 
cited at footnote 22. 
 Mitzsewics v. Travelers Insurance Com- 


pany, 198 N. Y. S. 2d 101 (1960). 
* Application of Phoenix Assurance Com 


pany of New York, 18 AuToMoBILE CASES 
1033, 194 N. Y. S. 2d 770 (1959). 
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edge, never before have private 
agreements provided for compulsory 
arbitration on the question of “legal 
liability” in dispute. Often, and, as 
you know, in fire contracts, the amount 
of damages *° may be arbitrated, and 
our courts have approved this pro 
cedure. The public responsibility should 
be to preserve and reserve unto the 
citizens of the state the inherent right 
to resort to the 
of wrongs.*® That is a right which 
cannot be taken from the citizen or 
insured by contract. 


courts for redress 


The very pur 
pose of the coverage issued is to make 
provision in favor of the insured for 
the payment of the judgment, which 
would otherwise be uncollectible. In 
other words, it is an agreement to 
pay what the insured is legally en 
titled to recover from an uninsured 
motorist. Legally entitled can only 
mean that which the insured is en 
titled to recover under the process of 
law.** It cannot mean that which 
the insured must accept by way of 
a compromise or arbitration. With 
out such an interpretation there would 
be no coverage afforded by the policy 
which would be enforceable. 


Some authorities that the 
language of the arbitration provision 


suggest 


constitutes only a condition precedent 
to the existence of a right-of-action 
by the insured against the insurer on 
the contract. Still other cases hold 
that language of a provision that un 
dertakes to place an illegal limitation 
on the enforcement of the right-of- 
action is void.** Otherwise, the primary 
question is whether the policy agrees 
to pay to the insured the “amount 
of damages which the insured is legally 

’ Glidden Company v. Retail Hardware Mu- 
tual, 181 Minn, 518, 233 N. W. 310 (1930). 

“For history and evolution of arbitration: 
1957 ABA Proceedings, p. 21: “Arbitration 
Under the Family Protection Plan”; Vir- 
ginia Acts of Assembly, Ch. 282, Secs. 381 
381(9) (1958). 

‘Oklahoma Constitution, 
8-9; Oklahoma Statutes 15 O. S 


Art. 23, Secs 
A. 216. 
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entitled to recover,” or whether, upon 
the other hand, it agrees to pay the 
insured a sum of money for damages 
to be fixed in a specific manner.*® 
\What is the proper procedure for 
an insured to pursue in order to re- 


cover from the company under the 
coverage’? That question may be an- 
swered by reviewing the findings 


from the limited number of decisions 
cited herein, and by an understanding 
and appreciation of the terms of the 
policy as the courts will interpret 
them. Undoubtedly, the contract is an 
agreement to pay all sums which the 
insured shall be legally entitled to re- 
cover, which, by arbitration, under 
and restrain the 
insured from determining legal liability 
and damages in the usual course by 
due law. 


takes to restrict 


process of However, if 
arbitration is made only a condition 
precedent to the existence of a right- 
of-action, the clause may be valid. It 
is void if it undertakes to place an 
illegal upon the 
ment of the right-of-action.*° 


limitation enforce 
If the company and the insured fail 


to agree upon a settlement, either 
party could require arbitration as a 
condition precedent to recover. How 
ever, I would disagree that the find 
ing thereon can be reduced to judgment 
in the absence of agreement which 
might circumvent the right of jury 
trial on the question of liability. Al 
though the cov erage does not provide 
the insured with an election to arbitrate 
or to bring suit against the uninsured 
motorist, it might be an improvement 
to do so. In my opinion, that portion 
of the endorsement requiring arbitra 
tion in would be held 


some states 


* Merchants & Manufacturers Insurance 
Company of New York v. Burns, 7 Fire AND 
CasuALty CAses 578, 234 P. 2d 409 (1951). 
* Fidelity & Deposit Company of Maryland 
United States Fidelity & Guaranty Com- 
pany, 64 P. 2d 672 (1935); The Niagara Fire 
Insurance v. Bishop, 154 Ill. 9 (1894) 


“ Case cited at footnote 38. 
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void. If they are unable to agree on 
liability and damages in those states 
with statutory prohibitions against 
arbitration of liability questions, the 
insured should file suit against the 
uninsured motorist or “John Doe,” 
if the name is unknown, serve the 
clerk of the court with a copy of 
the motion for judgment, and give the 
insurance company notice of the suit 
as though such company were a party 
defendant. This procedure is provided 
in Virginia under their code."! 


What is the company’s purpose in 
requiring notice? If the company 
has the right under the liability fea- 
ture of the policy to appear for, and 
on behalf of, its insured in case of 
litigation, then the company requires 
the notice to be given for the purpose 
of enabling it to appear in the litiga 
tion and to assist by the employment 
of counsel. The cases hold that if the 
insurance company 
or liability and refuses to participate 
in the litigation, the company is bound 
by the judicial determination.” 


denies coverage 


On 
may 


hand, the 
undertake an 


the other 
desire to 


company 
active 
prosecution of the insured’s right-of 
action or to the uninsured 
motorist against any unfair treatment 
that might occur. Certainly the com- 
pany is interested in the court’s re- 
ceiving the true facts to 
fictitious or unjust judgment. 


defend 


avoid a 
Such 
notice should be given the company 
by registered mail or with 
process in the same manner as though 
it were named a party defendant, even 
though the company would not be a 
proper party to join as a tortfeasor. 
The company should not be joined as 
a party 


served 


defendant or mentional in 


the trial of the case. 


Suppose, however, in some instances 
at least, the company will not give its 


* Uninsured Motorist Law, Sec. 38.1-38(a). 
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written consent for the insured to file 
suit as is required by the coverage; 
and, suppose, nevertheless, the insured 
brings suit against the uninsured mo- 
torist in a judicial court without the 
the company. Has the 
insured’s failure to obtain consent, 
before or after arbitration, voided the 


consent of 


coverage in its entirety or only voided 
that provision requiring consent as 
being contrary to law and against 
public policy? I take the latter view, 
but we assume the court will place 
the most reasonable interpretation on 
the provision under the facts at hand 
and will resolve any ambiguous lan 
guage against the insurer. Certainly 
the provision is unmistakably clear 
as to the fact that no will be 
brought without the company’s con- 
sent, unless, as we argued, the term 
“legal liability” must be construed as 
“to be determined in a judicial court 


suit 


and not a privately subsidized tri 
bunal.” If true, the 
should conclude that a suit, brought 


this is court 
without the company’s consent, was 
anticipated by the company. Consid 
ering the paragraph relating to “notice 
of suit,” the courts certainly should 
approve of the suit by the insured in 
the furtherance of justice, unless the 
insured has prejudiced the company’s 
rights to recover in a future action 
the uninsured motorist, or 
unless the company has suffered dam 


against 


ages by reason of the insured’s breach 
of the covenant. 

Suppose the insured brought a suit 
on an ill-sought cause of action, or 
against the wrong defendant, and al- 
the statute of 
or, suppose the insured practiced 


lowed limitations to 
run ; 
a fraud upon the insurer. Such should 
be grounds to void the entire cover 
Normally, the 


should be whether the insured’s suit, 


age. however, test 


brought without the consent of the 


“6 Blashfield Cyclopoedia of Automobile 
Law, Sec. 4076 
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company, resulted in a “material pre} 


udice” to the company. The proper 
time to raise that defense would be 
in the insured’s action against the 
company on the collection of the 
judgment. 

On the other hand, the company 
might eliminate such prejudice by 


employing counsel to assist the in 
sured in the prosecution of the suit 
against the motorist, to 
insure a just result. Here I think the 
court will have the opportunity to 
review 


uninsured 


the proceedings herein sug 
gested in each case, so as to approve 
a course of conduct which we cannot 


outline or be more definite about here. 


Suggesting that the insurer be re 
quired to elect its course—to wit, to 
prosecute under the trust agreement 
the 
in an action by the insured 


or to defend uninsured motorist 
has raised, 
probably, the most controversial phase 
Let us consider this 


conflict of interest. 


of the coverage. 
In effect, the in 
surer is operating on both sides of the 
fence in performing its duties and 
the insured 
and to 
pay the insured under the uninsured 


obligations to protect 
under the liability coverage 


motorist c verage. 


Suppose the company prosecutes 
the claim for the the 
trust agreement against the uninsured 


insured under 
motorist who is an unknown or a hit 
and-run. In the event of serious in 
jury, the insurance company 
likely require a 


would 
stopgap or would 
desire to interpose a defense on behalf 
ot the unknown to 
interest. If the 


defense for the “unknown,” 


protect its own 
enters a 
is it ille 
gally practicing law? Certainly the 
insurance company would be justified 
in protecting its own interest, but can 
of the 
The courts might 
have grave doubts about the propriety 


company 


the consent 
uninsured motorist ? 


it do so without 


of the insurance company defending 


the uninsured motorist without his 
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consent. Taking the matter one step 
forward, suppose the uninsured motor- 
ist objects or desires to counterclaim 
for serious personal injury under the 
insured’s liability coverage. Of course 
the company can become hopelessly 
entwined in extending its duties and 
obligations unless clearly defined by 
the As stated, the 
pany’s intervention in the litigation 
by reason of its interest to protect its 


coverage. com- 


rights should be to insure and achieve 
a just and fair settlement or judgment. 


Now, let me suggest a plan for those 
insured clients who are not required 
to arbitrate and who have been unable 
to agree with the the 
question of liability and damage. The 


company on 


suit 
against the uninsured motorist whose 
burden of proof is to establish (1) 


insured’s course of action is a 


legal liability of the uninsured motor 
ist and (2) the amount of the insured’s 
In the event of a judgment, 
it is not binding upon the company 
in the sense that 


damage. 


it renders the com- 
pany subject to execution, nor is it a 
judgment against the company. That 
judgment merely establishes, or con- 
sists of evidence to establish, one of 
the “elements” necessary for proof in 
lfa 
suit is necessary against the company 
to collect the judgment, the insured’s 


the action against the company. 


burden of proof is as follows in the 


suit: (A) the contract—that is, the 
insurance policy; (B) that the acci- 
dent occurred; (C) that the other 


motorist was uninsured; (D) the sum 
which he is legally entitled to recover 
for damages by proof of: (1) labil- 
ity of uninsured motorist and (2) the 
amount of insured’s damages. 


In other words, (1) and (2) above, 
consisting of the “judgment” against 
the uninsured motorist, should be sat- 
isfactory proof of one element (D) 
necessary to make a case against the 
The judgment would be 
in evidence as prima facie 
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proof of the liability owed the insured 
under the contract or the sum which 
he is legally entitled to recover against 
the company. I cannot think of any 
defenses available to rebut the judg- 
ment against the uninsured motorist, 
except that the judgment may be false 
—procured by fraud, by overreaching, 
or by lack of information on the part 
of the trial court; this issue could 
have been raised by the company in 
the original action through the em- 
ployment of counsel, and so forth, in 
compliance with its obligation under 
the contract. 

Certainly it appears reasonable that 
the company would be estopped from 
denying the validity of the judgment 
as prima facie evidence of the amount 
due, by reason of its failure to take 
notice of the suit filed against the 
uninsured motorist and to assist with 
counsel. On the other hand, there is 
reasonable authority to support the 
proposition. that the original judg- 
ment against the uninsured is binding 
upon the company without the neces- 
sity of a second suit. If the company, 
upon receiving proper notice of the 
suit against the uninsured motorist, 
denies coverage—as in the ordinary 
liability case—and refuses to 
the insured in an action brought by 
him as the injured party, he must of 
necessity prosecute the matter him- 
self. It follows under the law that 
the company liable under 
liability coverages whether it partici- 
pates in the ultimate trial of the law- 
suit or not. If a judgment creditor 
can collect under the policy, so should 
the insured under the terms of the 
uninsured coverage. It was clearly 
stated that the coverage was written 
for the benefit of the insured, requir- 
ing notice, and so forth. What the 
company intended to do, upon receiv- 
ing it, is a matter for the company to 
determine. If it defends the action 
for the uninsured motorist, it should 


assist 


becomes 


* Case cited at footnote 30. 
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be estopped from asserting a right to 
retry the same issues of (1) liability 
and (2) damages. If it prosecutes the 
for the insured, it should be 
estopped for the same reason. If it 
remained silent and had the opportun- 
ity to act, but did not, it should, at 
the least, be bound by the judgment 


action 


of the court as prima facie evidence 
of the amount of damages owed the 
insured under the policy. There 
would be no reason to retry the same 
issues in the absence of fraud. 


Expenses and Attorney Fees 


Also, in my opinion, the insured 
may be entitled to collect his expenses 
and attorney fees (from the company) 
which are incurred in the prosecution 
ot the the company 
failed to perform its agreement to 
prosecute upon notice 
the trust 
uninsured 


lawsuit, where 
being given 
under agreement.*® Since 
the 
sured the legal liability of an uninsured 
motorist, it is in effect a third-party 
contract or an agreement for the lia 
bility of another motorist. Therefore, 
if suit is brought against the unin 


motorist coverage in 


sured motorist by the named insured 
and, by the terms of the coverage, the 
named insured must give notice of 
the suit and the filing and pendency 
of the suit and 
summons, instruments, and so forth, 
this is the same kind of requirement 
that is contained in the ordinary lia 


send all necessary 


bility insurance policy. The purpose 
of requiring the delivery of the sum 
mons to the company was part of a 
plan of procedure wholly under the 
control and within the intention of the 
company. Undoubtedly, it anticipated 
the filing of suit, 
notice thereof, and it may be reason 
ably concluded that it would take action 
upon receipt of the notice. 


such a required 


Does its failure to take action entitle 
the insured or the uninsured a right 
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to recover attorney fees and expenses 
by reason of the breach of the con 
tract? The company 
quired to furnish counsel against itself ; 
but I think there be a duty 
upon the company to pay the expenses 
and attorney fees for the insured where 
the company hus denied its duty to 
prosecute or has disclaimed the pay- 


cannot be re 


may 


ment of any sum, or where the insured 
has employed attorneys to protect the 
company’s interest or to establish its 
rights or to insure that the case was 


fairly presented and justly decided. 


Another interesting question arises 
concerning who will pay the expense 
of a double procedure—to the 
insured’s cost of proceeding by arbi 


wit, 


tration and the cost of suing the un 
insured motorist. He has the cost of 
two trials, two legal fees and two sets 
of witness expense, and so forth, to 
pay. Is it unfair to expect the insured 
to pay these expenses and the com 
pany to recover its payment? 
of agreement and payment, the com 
pany the option to pursue the 
claim against the uninsured motorist 
If the 


company does not elect to pursue the 


In case 
has 
and to recover the expenses. 


claim after arbitration, the expenses 
should be borne by the insured. If 
the insured recovers a settlement on 
arbitration, the company should pay 
one-half of the 
the prosecution of the suit against the 


at least expense in 
uninsured motorist; but the expense 
must be made by agreement, as there 
is no provision at this time. As a 
practical matter, the 


when insured 


arbitrated the claim with the company 
and settled the company’s liability 
under the effect re- 
leased the financially responsible party 
to the suit, and it is doubtful that 
either the the insured 
would pursue the claim further to re- 


coverage, it in 


ce mpany or 


cover against an irresponsible unin 


sured motorist; so, the question of 


expense would be moot. 


Conclusion 
W hat is a reason- 
able interpretation of the coverage to 
outline a procedure for recovery? 

(1) 


agreement, if possible. 


In summarizing: 


To settle with the company by 


(2) If unable to agree, to arbitrate 
the issue as a condition precedent to 
suit against the uninsured motorist. 

(3) Before or after arbitration, de- 
pending upon the state, to bring suit 
against the uninsured motorist to deter- 
mine legal liability and damages. 

(4) After judgment, to bring suit on 
the policy to recover the judgment 
against the uninsured motorist.** 

In closing, I wish to thank you for 
your attention to what will be a very 
controversial subject ; and if this paper 
has stimulated your thinking in devel- 
oping a procedure which will ulti- 
mately solve the problem in closing 
the gap on irresponsible drivers, in 
compensating and protecting innocent 
uninsured 
motorists, and in objectively accept- 


victims ** from careless 
ing the coverage as a public need, it 
has accomplished its purpose. 


[The End] 


The most dangerous areas for the possibility of school accidents are the 
playground and the gymnasium, where 64 per cent of accidents on school 


property occur. 


The most dangerous hours are the first part of the 


school day, 68 per cent of accidents taking place in the morning and 


at noontime. 
“ Boughton v. Farmers Insurance Exchange, 


20 AUTOMOBILE CASEs (2d) 366 (June, 1960); 
Oklahoma Bar Journal, July 2, 1960. 
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Forty per cent of all school accidents result in wounds. 


Victims 
(December, 


“Innocent 1959,” 38 
Law Review 154 1959). 
Excellent treatise comparing Texas to other 
protecting the 


” Loiseaux, 
Texas 


¢ 


state laws victims. 
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My Most Interesting Investigations 
By GEORGE F. PRUSSING 


Mr. Prussing is a consulting engineer in Washington, D. C. and is a 
member of the American Society Safety Engineers and the Society of 
Fire Protection Engineers. This article was recently presented as a 
talk before the Delaware-Maryland Insurance Field Club in Baltimore. 


HE SCIENTIFIC INVESTIGATION of an accident is some 

what different from one made routinely to determine the amount 
of a loss and whether it falls within the indemnification contract or 
policy. There may be implications of third-party liability or other 
reasons for needing to know far more about the sequence of events that 
led up to the final damage than appeared necessary at first review. If 
the materials or products involved are flammable, explosive, corrosive 
or toxic, it may be necessary that the investigator have the benefit of 
technical assistance, drawn from the industry most familiar with the 
particular substance and its hazards. Fire and explosion cases are 
frequently of this type, since we use such vast quantities of flammable 
and chemical products both commercially and in our homes. Next in 
number, and growing in importance, are products liability cases, where 
a warranty, either expressed or implied, may follow the product from 
the manufacturer through several dealers down to the ultimate user. 


[ do not know what kind of training is best for one who intends 
to follow the profession of scientific investigator. My own training 
came from the oil industry, where our interest was primarily to deter 
mine cause so that we could prevent recurrence of the accident. When 
I became involved in the litigation of claims, as an expert witness, | 
discovered that there is a vast difference between establishing a 
reasonable hypothesis of cause and proving it to the satisfaction of a 


jury. Joe Friday used to say on “Dragnet”: “Just give us the facts, 
ma’am.” To which | would like to add: “And just try and prove 
them.” 


The legal rule is that it is for the jury to decide what the proxi 
mate cause of an injury is. If the facts can be determined with such 
clarity that a jury will have no difficulty in determining the proximate 
cause, litigation may be avoided, since attorneys and claims agents 
are notoriously more susceptible to facts than are juries. So, what 
actually are the facts? 

An explosion, followed by fire, poses a tough problem to the in 
vestigator, because the fire usually obliterates the telltale evidence of the 
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preceding explosion. Lucky is the 


investigator who can get onto the 
scene before this has happened. Ina 


small California town a_ soft-drink 
bottler occupied the entire first floor, 
including a garage for his delivery 
trucks, in a large two-story frame 
building. Above him 
small cheap flats, and above them a 
common attic or crawl space under 
a tile roof. 
dawn of a winter day an explosion 
followed by a fire. The 
fire department, responding from only 


were a dozen 


One morning before the 
occurred, 


a_ block made a quick 


of the fire, but not before five persons 


away, stop 


had died and several others had been 
seriously injured. The dead were all 


tenants of the flats. Only one em 
ployee of the bottler had been at 
work—a truck driver, found uncon 


scious across the street from the open 
door of the bottler’s garage, when the 


first fire truck arrived. 


We were lucky to have an investi 
gator on the scene within a few hours, 


and luckier still to find excellent 
early pictures taken by a news pho- 
tographer. We also discovered that 


the local fire marshal had already de 
termined to his complete satisfaction 
the source of the explosion, and had 
found the truck driver guilty of hav 
ing caused it. According to the fire 
marshal, the driver had 
the fill connection from the fuel tank 


unscrewed 


of his butane-operated truck while 


it was parked in the building, 
releasing all of the butane, and had 


thus 


thereby caused the explosion and fire. 


But our own investigation placed 
the center of the explosion on the 
second floor in one of the apartments, 
laterally from where 


about 50 feet 


the truck stored. It was there 
that the 


had occurred. 


was 
greatest explosive damage 
It was a gas explosion, 
but butane gas goes down, not up, and 
hence the fuel for the explosion had 
to be natural There had been 


as. 
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migration of gas into the crawl space 
of the attic through an open vent, and 
the ceiling of several apartments had 
been blown down. Even had there 
been a large release of butane in the 
garage, there was no way in which 


it could have migrated into the attic. 


The truck driver’s story was not of 
much help; he had been trying vainly 
to start his truck, had raised the hood 
and was standing beside it wondering 
what to do next when he was sud- 
denly blown out of the garage through 
the open doorway. He came to in 
the hospital. He had 
had seen He could 
count for the fact that his truck fuel 
tank had later been found to be empty 
and that the fill valve assembly had 
been found on the sidewalk some dis- 
the door. The 


door, incidentally, was never closed, 


no burns; he 


no fire. not ac- 


tance from 


garage 
because the truck, when backed into 
the garage, prevented it from closing. 
No, he had not touched or even looked 
at the valve assembly. There was no 
need to; he knew the tank was full, 
because he had filled it recently. A 
polygraph test of the driver indicated 
that he was telling the truth. 


Scientifically and circumstantially 
we had here a clear case of accidental 
release and ignition of natural gas in 
the 


gas experts would have agreed with 


one of apartments; any jury of 


us as to these facts. The physical 


characteristics of natural 
butane are so different that their be- 


and 


gas 
havior cannot be confused. However, 
could we hope to convince a jury that 
natural gas had escaped from an un- 
there 
so clearly circumstantial evidence of 
negligence on the part of the truck 


determined source, when was 


driver. 


Routinely, we had hired a good 
detective to ascertain the movements 
of each of the apartment tenants and 
the truck driver during the holiday 


and the night before the explosion. 
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This brought forth a wealth of infor- 
mation, mostly irrelevant. One couple, 
however, whose apartment was totally 
destroyed and who both had died, had 
been out late at a party and had re- 
turned after midnight. They were, 
respectively, the fry cook and wait- 
ress at a small restaurant nearby. The 
man was in the habit of leaving for 
work at about dawn; his fol- 
lowed him a little later. 


wife 


the 
five 


Again routinely, I checked 
autopsy reports. Each of the 
victims was reported to have died 
from burns. That didn’t quite make 
sense in an explosion. An evening 
spent with the pathologist over his 
notes told a vastly different story. 
It was true that all 
showed sufficient burns to have 
counted for death, but both Mr. and 
Mrs. “Cook-Waitress”’ 
fore they were burned. 
breathed no fire or fumes. What then 
had killed them? In the 
actual cause of death had been a rup- 
tured diaphragm. “We had many 
such during the Blitz in London,” said 
the pathologist, a former British medical 
officer. “These ruptures are caused by 
air shock waves; you get the same 
effect in a confined low pressure gas 
explosion.” 


five bodies had 


ac- 


were dead be- 
They had 


each case 


Well, there we had it. The explo- 
sion had definitely occurred in the 
apartment of Mr. and Mrs. “Cook- 
Waitress’; it had been fueled by a 
light flammable gas that had already 
spread throughout the attic before it 
became ignited. They were the only 
victims to die’ by concussion; and 
their apartment was on the second 
floor, 50 feet away from the open-door 
Had Mr. Cook started a pot 
of coffee and then gone back to sleep 


garage. 


that cold morning, letting the coffee 
boil over and put out the flame? It 
could have been. He had been to a 
party the night before and had had 


We shall 


only a few hours’ sleep. 
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never know; but we now had a clear 
chain of solid fact that would enable 
a jury to determine the proximate cause 
of the accident, in spite of sympathy 
and in the face of the unsolved coin- 
cidence of the uncapped butane tank. 


Case of the Furrier 

When a company advertises that its 
product is nonflammable and nonex- 
plosive, it darn well better be so. A 
major oil company had found that 
there 
spotting fluid for the dry cleaning 
trade. A mixture of hexane (a constit- 
uent of motor gasoline) and carbon- 
tetrachloride 
normal temparatures; it 
lent solvent and highly volatile. Such 


was a market for a fire-safe 


cannot be ignited at 


is an excel 


a mixture was produced and marketed 
under a fancy trade name in tins and 
drums bearing the notation: “Non- 
flammable-nonexplosive.” 


In a large Midwest city a fur proc 
essor began using this mixture for 
cleaning batches of furs. Maplewood 
dust was wetted with the solvent and 
added to a tumbler of furs, which was 
then revolved for a prescribed period. 
A time limit was set on, the operation 
because the furs had the tendency to 
heat by friction in the wooden tumb- 
ler. On a particular day the attendant 
let the tumbler overrun, and a violent 
explosion wrecked the tumbler and 
blew out all of the windows and parti 
tions of the establishment. 


furrier made claim 
company under its 
oil company passed 
its products liability 
latter had to make a 
whether to pay or 


Naturally the 
the oil 
The 
the claim on to 
carrier, and the 
quick 
stand suit. 


against 
warranty. 


decision 


Our investigation developed the fact 
that the furrier had no other solvents 
on his premises than the allegedly 
nonexplosive product of the defend 


ant oil company. He had been using 
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this product only a few days. Nothing 
else had entered the tumbler but the 
maplewood dust and the solvent, and 
the amount of the dust was well be 
low that needed to have fueled a dust 
explosion. What then had caused 
the explosion? A test of the solvent 
in a flash-testing apparatus proved 
negative. 


[I took the problem to the Under 
writers Laboratory in Chicago and 
found that they had 


explosive, nonflammable label on the 


refused a non 
product because they had found that 
small the 
in hot air could be ignited and would 
To produce this 


amounts of solvent vapor 
actually explode. 
effect, the air and the vapor had to be 
heated to a temperature well above 
ambient, and the mixture had to be 
just right in proportion. 
when this happened, an explosion by 
spark always followed. 
had been made known to the oil com 


However, 
facts 


These 


pany, but apparently the latter had 


decided to assume the chance that 
such a combination of circumstances 
would never arise. That was an un 


wise assumption, for it led the com 
pany into making a blanket warranty 
for all possible uses of its product. 
It failed to take into account that in 


furs, 
higher temperatures could be reached. 


such operations as tumbling 
There was only one thing to do 
make as good a settlement as possible, 
and either get the product off the 
market or label it correctly. 


One angle of this story may interest 
engineers, and that is the source of 
the ignition of the vapor air mixture 
within the tumbler. I think it reason 
able to assume that it was a stati 
spark, since static charges are gener 
ated by tumbling furs, woolens and 
synthetic garments. No amount of 
grounding or bonding will eliminate 
this generation, although injection of 
steam will form moisture films that 
will bleed it off safely. 
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Unusual Explosions 


A man who professes to be an ex- 
plosion expert can get himself into 
some peculiar situations. One of these 
was a series of explosions in a nation 
wide distribution of coffee-makers; 
another was an exploding toilet. The 
latter is more interesting because it 


represents a complete failure. 


had 


worked on a number of cases called 


\n attorney with whom I 
what he said over the tele- 


So it 


me about 
phone was an explosion case. 
proved, but the vessel that exploded 
was a toilet, or rather the pipe to 
which the toilet had fastened, 
and the injury was the loss of both 


been 


eyes by a housewife. 


First, the toilet had overflowed; 
obviously it, or the pipe below it, was 
In such cases poor people 
they tackle the 
and when that fails, 
the This 


series of steps had gone on for several 


plugged. 
don’t call a plumber 
job themselves ; 
they call in neighbors. 
days ; various attempts had been made 
to run “snakes” through the labyrinthian 


channels of the toilet bowl without 
relieving the stricture. Assorted 
chemicals had been introduced, but 


these had produced nothing but evil 
smells. Finally the householder un- 
screwed the toilet bowl from the floor 


and lifted 


it from the soil pipe. This 
proved to be filled to the top with 
water. So the previous ritual of prob- 
ings and chemical purges was resumed 


in the open end of the drainpipe. 


Suddenly, without warning, a gey- 
ser of putrid water heavily laden with 
assorted chemicals erupted from the 
soilpipe and struck the 
the bathroom. It descended 


ceiling of 
onto the 
head of the housewife, streamed into 
her .eyes and over her body. She 
the fluid hit 
her eyes, and her poor ignorant husband, 


screamed as corrosive 


instead of flushing out her eyes im- 
mediately with water from the shower 
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bath, wrapped a towel about her head 
and rushed her to the hospital. After 
weeks of agony she recovered her 
health, but her sight was gone. 


All of this had happened some weeks 
previous to my call on the 
which now was almost ready for trial. 
The family was suing the manufac- 
turer of a well-known brand of chemi- 
cal, warranted and recommended solely 
to remove stains from the inner sur- 
face of toilet bowls. A can of this 
product had last been poured into the 
open end of the drain, and it was hence 
alleged to have caused the tragedy. 


case, 


Analysis of this chemical proved it 
to be innocent of power to cause an 
eruption, even when mixed with other 
products, or of itself to cause injury 
to the human skin or the human 
eye. Further, it had been misused, 
and the warranty could hardly have 
applied under this misuse. Yet, 
thing had been used that had caused 
terrible damage to an innocent per- 
son, and I made every effort to find 


some- 


out what it could have been. Need- 
less to say, I had a strong hunch. 
There are several brands of drain 


cleaners on the market that comprise 
a variety of powerful solvents, all of 
which are corrosive and some of which 
release gases and can cause an erup- 
tion in a plugged pipe. I tried to dis 
cover whether any such product had 
been used and could be identified, and 
whether the can was still in the pos- 
the householder. It 
vain. | him several 
cans, purchased by me, of these vari- 


session of was 


all in showed 
He had never seen one 
of them before. 


ous products. 
All he could repeat 
was that his neighbors had brought 
over their own pet drain cleaners and 
had at various times poured them into 
the hole. 


Needless to say, I didn’t appear in 
the case, which was promptly thrown 
out on a directed verdict. I didn’t 


738 


bill for my week’s 
Yet see how close 


Only a short 


send in a 
work. 
we came to a verdict. 
time thereafter, in another jurisdic- 
tion, a plumber recovered a huge ver 
dict when his eyes were damaged by 
an eruption in a drainpipe after using 
one of these proprietary drain cleaners. 
And this spring, in Kansas, another 
plumber won an award of $165,000 
under similar circumstances. The 
courts have held that failure to warn 
of the specific danger to the eyes 


even 
strenuous 


makes the manufacturer liable even 
when the user fails to follow the 
printed instruction on the cans. Had 


my prospective client used a drain 
cleaner that he had bought, instead of 
borrowed, and had he kept the can, 
there is no question but that he would 
have had a prima-facie case. 


Rooming House Liability 

The broad liability policies issued 
to those who operate rooming houses 
result in claims that are as varied as 
life itself. Falls on stairs, defective 
equipment and the like are the com 
mon bases for such claims. I was called 
i claimed a 


in on where a tenant 


permanent injury as the result of the 


one 
fall of a plaster ceiling. Her claim 
was filed and denied; but just before 
the statute of limitations would have 
barred her, she sued for a fantastic 
amount of damages, claiming irrep- 
arable psychic trauma. 


In the 
while 


The story was an odd one. 
early the 
the plaintiff was still in bed, a violent 
explosion had occurred in the room 


hours of morning, 


under hers, causing the ceiling of her 
fall her. At 
times prior thereto she had smelled 


room to onto various 


gas; the last occasion, which she had 
reported to the landlady, was the night 
before the explosion. 


There was no question but that the 


explosion had been violent. News- 
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paper stories and the reports of the fire 
department and the insurance investi- 
gators told of an explosion of gas, 
cause unknown, within the apartment 
of a single young man on the ground 
floor of the rooming house. The sides 
of the room had been blown out and 
the fire department had found the 
roomer, in his flaming night clothes, 
dying on the lawn. 
in the dwelling was quickly extin 
guished. By the time I got onto the 
case, two years had elapsed. There 
was little to see at the premises, other 
than a two-burner hotplate in an 
alcove of the rebuilt room, that gave 


The resulting fire 


any clew as to the possible source of 
the gas. 


Here we were indeed lucky in find 
ing a complete set of early pictures, 
taken by the arson squad of the fire 
department which responds to all ex 
plosion fires. These pictures showed 
the little gas plate with the burners 
in the off position. They showed a 
rather messy room and bed, dripping 
curtains and sodden bedding. They 


also showed an upset wastebasket 
next to the hot plate and a litter of 


debris spread across the floor. 


My problem was to figure out how 
enough gas to have caused that much 
damage could have accumulated in 
an occupied room without the tenant 
becoming aware of it before it blew 
up. The approach the 
methodical search for facts—any facts 
that, taken singly or together, might 


was usual 


add up to an explanation. This was 


guided somewhat by a_ knowledge 
of the characteristics of natural gas. 
Briefly, the pertinent characteristics 
of this gas in a fire or explosion are 
(1) It is lighter than air; 
(2) it is odorless unless artificially 


as follows: 


stenched (as it always is in piped 
systems); (3) a sleeping person ex 
posed to gas will not smell it when 
awakening, because he has become 


used to the odor; (4) it is nontoxic, 


Interesting Investigations 


although a person can suffocate in a 
gas-filled room if the oxygen percent- 
age falls too low; and (5) it forms an 
mixture with air 
rather narrow limits (5 
14 per cent). 


explosive within 


per cent to 


In our search for facts, the pictures 
of the room taken by the arson squad 
finally led to a solution. In examin- 
ing one of these pictures under a 
magnifying glass, each bit of debris 
on the floor was studied to see if it 
One item was 
a tin can with a peculiar label; I had 
often 


had any significance. 
seen it it was a dog food tin 
The label carried the picture of a 
heart. Why dog food? There was 
no mention of a dog in any of the 
reports of the insurance company or 
the fire department. Inquiry of the 
landlady brought out the fact that the 
young man who had died did indeed 
have a dog, but that it had 
been seen since the fire. 


never 


Here was a job for our detective, 
and he soon brought in an amazing 


story. The young man who had died 
had recently been paroled from a 


penal institution, after confinement as 
He had 
held a job as a cook’s helper in a cheap 


a dope addict and pusher. 


restaurant frequented by ex-convicts. 
His parole officer had told him to quit 
his job and get one in a less danger 
ous environment. Yes, the parole of- 
ficer was aware of the dog, which he 
said was the one creature the young 
man loved more than any other. On 
the day before the explosion, the parole 
officer had seen the man and had laid 
down the law to him—either get an 
The 


had been despondent and there was 


other job or else. young man 
some question as to whether he was 


really trying to go straight. 


Inquiry among his fellow restau- 
rant workers finally located the dog, 
and the final clue to the tragedy. A 


fellow worker told of how the man 
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came to him on the afternoon before 
the fire and asked him if he would 
take the dog as his own and keep him. 
He told a vague story of his troubles 
and his resolve to get away from it 
all; he was going so far away they 
could never find him. 


Of course we have only conjecture 
for what happened that evening and 
night; but we had put 
series of facts from which a conclu 
sion could honestly be drawn that 
there had been an attempt at suicide 
by gas. True, it had failed as planned, 
but it had been horribly successful 


together a 


THE COVERAGE 


improve the efficiency of their agency 
organization.” This, in turn, creates 
opportunities for trained and experi 
enced manpower “in all the allied 
fields of insurance operations, func 
tionally and administratively, not only 
by the immediate spread of respon 
sibilities, but as the company grows.” 


Mr. Spear suggested, in the Insti- 
tute of Life Insurance report, that a 
company’s “greatest asset is in an 
experienced and able personnel” and 
urged the development of executive 
training programs to meet the new 
range of needs. 


Insurance Potpourri 


The South Florida Claim Men’s 
Association, who shouldn’t have to be, 
are worried about the weather—torna- 
exact. In its monthly, 
The Claimsman, we are told that if we 
are in the Central or Southeastern 
States on a spring afternoon, things 
are not as pleasant as they seem. It 
just happens that these are the condi- 
tions most favorable to the formation 
of a tornado: in the spring, in the 
afternoon, in the Central or South- 
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de es, to be 


in its ultimate effect when the young 
man probably awoke in his gas-filled 
room, turned off the gas jets and 
lighted a cigarette. 


Yes, the jury must ultimately de 
cide the question of proximate cause, 
to be determined as a matter of fact, 
in view of the circumstances of 
attending it. 


fact 
It is the responsibility 
of the scientific investigator to estab 
lish circumstances of 
clearly that the jury—or the attorneys 
and claims agents striving for a just 
settlement 


these fact so 


reach an honest de 


[The End] 


can 


cision. 


Continued from page 694 


eastern States. Set off by a mass of 
cold air swirling through unstable 
warm air, the tornado achieves wind 
speeds estimated at 500 miles per hour 
and, in one case at least (New Eng- 


land, 1938), a cost of $500 million. 


HE STATISTICS of the Social 

Security Administration have been 
newly adapted to employment turn 
over in the insurance industry. As 
reported in the Journal of Insurance, 
Professor Theodore Bakerman of 
Duquesne University has developed 
the ratio of turnover of the number of 
persons employed at any time during 
the year to the maximum number em 
ployed during any payroll period. The 
(1) and 10 per 
cent of all persons employed leave the 
insurance industry at some time dur 
ing the year for reasons other than 
transfer to some other covered em 
ployment. (2) When the transfer 
takes place between the insurance in 
dustries and other covered employ 
ment, the insurance carrier industry 
comes close to “breaking even” while 


results: Between 6 


agents, brokers and services suffer a 
consistent turnover loss. 
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NEGLIGENCE 


Summaries of Selected Decisions 
| Recently Reported by CCH 
| NEGLIGENCE REPORTS 


Jewelry Stolen from Hotel— 
Proprietor’s Liability 


Under a statutory modification of com- 
mon law liability, an innkeeper shall 
not be liable for the loss of property of 
special or unusual value committed to 
his care, unless he receives notice of the 
approximate value thereof. Seventh 
Circuit. 


This diversity action was brought 
against a hotel corporation by a New 
York jewelry firm whose president, 
on a sales trip in Chicago, suffered 
the loss of two sample cases contain- 
ing jewelry which he had delivered 
to a hotel employee for safekeeping. 


Having registered and been as- 
signed to a room in the defendant's 
hotel, the president-salesman asked 
the “bell boy” assisting him to place 
his sample cases in the hotel vault. 
The “bell boy” asked if the cases were 
valuable and was told that they were. 
He then decided that the cases were 
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too large for the vault and suggested 
that he could place them in a locked 
check-room maintained for larger 
articles. The salesman agreed and ac- 
companied the “bell boy” while he 
procured the key from the desk and 
entered the check-room. Here, he put 
an identification tag on the salesman’s 
cases, tore off the stub and gave it to 
the salesman. 


The same evening a stranger pro- 
duced a claim check and was admitted 
to the check-room by another of de- 
fendant’s “bell boys.” While there, 
accepting delivery on his own check, 
the stranger pointed to the salesman’s 
and asked that they 
given to him. The “bell boy” said 
that he couldn’t turn them over with- 
out their corresponding claim checks, 
and the stranger said that he would 
While he gone, 
directed that the 
cases be placed in readiness by his 
desk, some distance from the check- 
room and completely unattended. Re- 
turning from another errand, the “bell 
met the stranger carrying the 
cases out of the hotel. He proceeded 


also be 


Cases 


vo find them. 


a 


was 
he “bell captain” 


bov”’ 


with the stranger to the street entrance, 
flagged a cab and helped him in. 
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“An Act for the Protection of Inn 
Keepers” is the title of an Illinois 
statute, the third section of which ap- 
plies to trunks, valises, bags or simi- 
lar receptacles, and provides that “no 
hotel proprietor shall be liable for the 
loss of, or injury to, such baggage or 
other article of property of his guest, 
unless the same shall have been actu- 
ally delivered by such guest to such 
hotel proprietor or to his servants for 
safe keeping, and a check or receipt 
demanded therefor to evidence such 
delivery ; and in the event any such 
baggage so checked shall be lost or 
injured, said hotel proprietor shall not 
be liable for such loss or injury 
unless such loss or injury shall have 
occurred through the negligence of 
such hotel proprietor, or by his serv- 
ants or employees in such hotel: Pro- 


vided, that before such guest shall 
deliver... [the] receptacle containing 


property or effects of special or un- 
usual value .. . he shall notify such 
hotel proprietor to that effect, and 
acquaint ... [him] with the approxi- 
mate value thereof . 


In a trial without a jury, the United 
States District Court decided that the 
loss of the cases was the result of the 
defendant’s negligence, and awarded 
damages in the amount of $25,688.50. 
An appeal was submitted before the 
United States Court of Appeals for 
the Seventh Circuit, which found 
neither a record nor a contention that 
the plaintiff's salesman had informed 
any hotel employee of the nature or 
approximate value of his diamond 
samples. This court, speaking of the 
proviso in the statute requiring notice 
from the guest to the proprietor, re- 
marked that “the purpose of a pro- 
viso is to except, qualify or restrain 
the generality of what is affirmed [in 
the statute] . . .,” and that a statutory 
exception “is necessarily exclusive of 
all other independent, extrinsic excep- 
tions.” The negligence of the defend- 
ant’s employee must therefore be 
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accounted immaterial, and judgment 


for the plaintiff is reversed.—K. S. K. 
Jewelry Company, Inc., v. Chicago 
Sheraton Corporation. United States 


Court of Appeals for the Seventh Cir 
cuit. October 3, 1960. 11 NeGLIGENc! 
Cases (2d) 980. 


Wrongful Death— 
Charitable Immunity Overruled 


The exemption from liability enjoyed 
by charitable institutions in Michigan 
is abrogated by the substantial change 
in their organization and range and no 
longer constitutes a defense from the 
negligent or tortious acts of their em- 
ployees. Michigan. 


The Michigan Supreme Court re- 
jected a precedent of long standing in 
this recent decision and found a non- 
profit Michigan hospital corporation 
liable for the negligence of one of its 
employees. The appeal was brought 
by the defendant hospital corporation 
from jury verdicts favoring the plain 
tiff with remedies exceeding $20,000. 


The plaintiff's wife, a 31-year-old 
mother of four children, was admitted 
to the defendant’s nonprofit hospital 
to undergo surgery for cancer of the 
uterine cervix. She was a full-paying 
patient. In the course of her opera- 
tion it became necessary to administer 
a blood transfusion, which her physi- 
cians did in reliance on the blood-type 
identification performed by a labora 
tory technician the 
This identification was incorrect and, 
as it later appeared, had been carried 


evening before. 


out in confusion and contrary to the 
universal standard practice required 
in this and other hospitals. Although 
the operation seemed successful, and 
was so recorded, the patient was found, 
some four hours later, in severe shock 
and hemorrhaging badly. She was again 
taken to surgery and this time the 
mistake was discovered. The record 
of the second operation showed that 
incompatible blood had caused hemor- 
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rhagic diathesis. After two weeks of 
intense pain, the patient died; and the 
cause of death assigned was “acute 
nephrosis (lower nephron syndrome) 


incompatible blood transfusion.” 


The plaintiff imputed 
counts of negligence to the hospital 
corporation and joined the physicians 


numerous 


and some hospital employees as par 
ties defendant. These last were dis 
missed prior to trial, and no cause was 
found against the physicians. The hos- 
pital, admitting that the negligence of 
the laboratory technician caused the 
death of the plaintiff's wife, moved for 
a directed verdict on the ground that 
it was immune from liability as a 
charitable institution. 
taken under advisement, the verdicts 
were entered, and the defendant filed 
motions for judgments notwithstand 
ing the verdicts and for new trials 


The motion was 


all of which were denied. 


The principal error assigned in the 
appeal was framed as a question by 
the supreme court: charitable 
organization in this State liable to a 
beneficiary of its services for damages 
resulting from negligence of an em 
pioyee or agent?” 
since 1894, by the rule established in 
Downes v. Harper Hospital, 101 Mich. 
555, a charitable organization has not 
been liable. 
break with the rule, must deal with 
the doctrine of stare decisis, which 
“establishes uniformity, certainty and 
stability in the law, but 
never intended to perpetuate error or 
to prevent the consideration of rules 
of law to be applied to the ever- 


is a 


The answer is that 


This court, choosing to 


Was 


changing business, economic and polit 
ical life of a community.” Since the 
court contemplates a new rule of law 
and finds the precedent antiquated, 
stare decisis is overthrown. 


Another objection, advanced by both 
the defendant and the dissident jus- 
tices of the court in their minority 
opinion, is that a reversal of so long 
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a line of authority represents legisla- 
tion and not jurisprudence. The court 
responds: “|[WJe can only say that 
the exception to the common law rule 
of respondeat superior was not, in this 
State, placed in our law by the legis- 
lature but by this Court.” Further, 
the court is not reversing all the de 
cisions since 1894 based on charitable 
immunity, but is “determining what 
the law should have been in this State, 
except for the erroneous conclusion 
reached in the line of cases relied upon 
by defendant hospital.” 

Because “the ever-changing busi 
ness” of community life has created 
charities which corporate, sup- 
ported by deductible from 
governmental taxes, and which are, in 
the main, large-scale operations with 


are 
monies 


all the expenses of business generally, 
“|i]t makes sense to say that this 
kind of charity should pay its own 
way, not only as to its office expenses 
but as to the expense of insurance to 
for torts as well.” As for the 
theories that these institutions, by 
their nature, imply a waiver of as- 
sumption of risk, or that their bene- 
ficiaries waive their actionable rights 
by accepting services, the court finds 
them fictitious and inhumane. From 
consideration for the institutions which 
may remain without insurance out of 
reliance on the old rule, the court’s 
judgment does not apply retroactively : 
“[WJe believe the new rule should 
apply to the instant case and to all 
future causes of action arising after 
September 15, 1960, the date of the 
filing of this opinion.” 


pay 


The minority opinion of the court 
stressed the legislative aspects of the 
rule, and maintained that until 
the legislature amended its protection 
and encouragement of charitable or- 
ganizations as expressed by tax ex- 
emptions and other considerations, the 
nonliability rule must be observed. 
“The wrongdoer, in a case of injury, 
but not the trust fund [donated funds 
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of the corporation], must respond in 
damages. This proposition seems too 
clear to require argument or authority.” 
—Parker v. Port Huron Hospital, 
Novak et al. Michigan Supreme Court. 
September 15, 1960. 11 NEGLIGENCE 
Cases (2) 942. 


Head Injury to Child— 
New Trial Denied 


A motion for a new trial based on the 
inadequacy of the jury's award of dam- 
ages is addressed to the discretion of 
the trial court, whose decision will not 
be disturbed unless a manifest abuse of 
discretion can be shown. Third Circuit. 


A minor plaintiff, four years old at 
the time of his injury, sued a grocery 
store for “pain and suffering, past, 
present, and future,” aliegedly result 
ing from a blow to his head, incurred 
when several ten-ounce cans of tomato 
juice, stacked in pyramid fashion, 
toppled on him in the supermarket. 
The child’s mother, the plaintiff, sought 
recovery for “medical expenses, past 
and future.” 


In the lower court, the jury con 
firmed the defendant’s alleged negli 
gence and returned a verdict of $1,700 
in favor of the minor and $300 in favor 
of his mother. Both plaintiffs urged 
that their respective verdicts were 
grossly inadequate and moved for a 
new trial. When they were denied 
this motion, they appealed to the 
United States Court of Appeals on the 
ground that the district court had 
abused its discretion. 

The contention in the appeal was 
that the child’s injuries were two-fold 
—that the accident had caused his 
eyes to cross, which could be 
rected only by one or more opera- 
tions, and that the accident had given 
rise to emotional and_ personality 
changes requiring psychiatric treat- 
ment. An ophthalmologist testified 
that a fusional weakness of the eyes 
had existed prior to the injury, which 


cor- 
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child’s unfortunate 
A psychiatrist 
minor behavior 


precipitated the 
condition thereafter. 
testified that “some 
abnormalities existed prior to the ac- 
cident,” which “not a causative 
thing,’ but which aggravated the pre 
existing condition enough to “set up 


was 


a cycle” of personality changes. 


The trial court, in denying the mo- 
tion for a new trial, was persuaded 
that the jury, “at liberty within bounds 
of reason to reject entirely the un- 
contradicted testimony of a witness 
which does not produce conviction,” 
found that the child’s 
psychic problems were unrelated to 
the accident, or that his eye trouble 
was due to other factors as well as 
to the blow of a tin can. The court 
ot appeals affirmed the order of the 
court with 


might have 


district these comments: 


“We have frequently stated that 
the question of excessiveness of a 
verdict is primarily a matter to be ad 
dressed to the sound 
the trial court and that its determina 


tion will not be disturbed upon appeal 


discretion of 


unless a manifest abuse of discretion 
is shown. Only where the verdict is 


so grossly excessive as to shock the 


judicial conscience will this Court 
reverse the determination of the trial 
court and grant a new trial. ‘It is not 


within the province of this court to 
determine what would be a fair recom 
pense for the injuries sustained by the 
plaintitf; rather, it is our duty to 
determine whether the trial 
weighing all the evidence on the ques- 
tion of exercised 
considered judgment as to a rational 
verdict in a judicial manner.’ . 


judge, 


damages, has his 


“We can perceive of no reason why 
the should be when 
a new trial is sought on the theory of 
an inadequate verdict.”—Wooley et al. 
v. Great Atlantic & Pacific Tea Com- 
pany. United States Court of Appeals 
for the Third Circuit. June 21, 1960. 
11 NEGLIGENCE Cases (2d) 846. 
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rule otherwise 


AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE | 
| REPORTS | 


Car Repossessed— 
Insurable Interest Obtains 


A mortgagor-insured retains an insur- 
able interest in the chattel, and the 
mortgagee-'‘loss payee’ derives an in- 
terest from him, so long as the mort- 
gagor’s equity of redemption is not 
foreclosed and he remains personally 
liable for the debt underlying the mort- 
gage. New York. 


This was an action brought by a 
bank, which was holding a mortgage 
on a car which was repossessed by 
and wrecked in the 
course of delivery, against the de- 
faulting mortgagor’s insurer, whose 
policy with the mortgagor named the 


its own agents 


bank as “loss payee.” The policy 
had been issued by the defendant on 
a car purchased by an individual with 
the financing furnished by the plain 
tiff. 
year term, had been procured in ac 
the 
mortgage requiring the purchaser to 


The insurance, covering a three 


cordance with a provision in 
keep the automobile insured against 
“collision for the benefit of the mort 
gagee.”’ 


was issued, an employee of the bank’s 


Two years after the policy 


repossessing agent took possession ol 
the car in Pennsylvania, because of 
the mortgagor’s failure to make some 
of the monthly payments due on the 
promissory note and mortgage which 
W hile 
the car was being driven to New Ro 
chelle, New York, the 


located, it was completely de- 


he had given the plaintiff. 


where bank 
was 
stroyed in a collision. In the mean- 
time, the car had been registered in 
New Jersey under the name of a 
dealer. 


Automobile 


The policy, naming the mortgagor 
as the insured, set forth these pro- 
visions: 

“Loss Payee: Any loss hereunder 
is payable as interest may appear to 
the insured and the [plaintiff] . . 
Except with respect to mort- 
or other encumbrance the in- 
sured is the sole owner of the automobile 

The the 
automobile is to be used are Pleasure 
& Business” and “This policy applies 
only while the automobile . . . is 
owned, maintained and used for the 


on7ce 
gage 


purposes for which 


purposes stated as applicable hereto.” 


The plaintiff won a summary judg- 
ment in the City Court of New Ro- 
chelle, which directed an assessment 
of damages, although this last was 
obviated by a stipulation of the par- 
ties that the liquidated damages were 
$1,460. The insurance company ap- 
pealed. 


Describing the plaintiff-mortgagee’s 
rights in the mortgagor’s insurance 
policy, the New York Supreme Court 
said: 

“Where a policy of insurance against 
property loss names the owner of the 
property as the insured, it is his in- 
terest in the property which is insured 
and not that of the holder of a mort- 
gage on the property, even though the 
policy states that loss is payable to 
the mortgagee. The mortgagor’s right 
the payment, 
such a provision, is wholly derivative 


loss under 


to receive 


from the interest of the owner. If 
the owner be not personally liable on 
the debt 


he ceases to have an insurable inter- 


underlying the mortgage, 


est in the property upon his transfer 
of the property to another. 
“However, when possession of a 
chattel is taken by a mortgagee be- 
cause of the insured mortgagor’s fail- 
ure to comply with a condition of 
the mortgage, but without foreclosure 


of the mortgagor's equity of redemp- 
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tion, that equity of redemption sub- 
sists and leaves in the mortgagor an 
insurable interest in the property. 
Furthermore, if the mortgagor be 
personally liable on the debt under- 
lying the mortgage, that liability is 
an additional factor which gives him 
an insurable interest in the chattel. 
The mortgagor's insurable interest 
would then give a lawful basis for 
the derivative action by a mortgagee 
to whom a loss was payable under the 
terms of the policy. 7 

Having established the plaintiff’s 
rights in the instant case, by virtue 
of the mortgagor-car-owner’s unfore- 
closed equity of redemption and per- 
sonal liability for the debt on the 
mortgage, the court points out, in 
passing, that “[t]he fact that the 
amount owed by [the mortgagor] on 
the note and the mortgage may have 
been greater than the value of the 
automobile at the time of the loss, 
is of no consequence.” 

Taking up the insurer’s limitation 
of coverage to incidents occurring 
while the automobile is “owned, main- 
tained and used for the purposes stated,” 
the court considers that the use pur- 
poses named, “Pleasure & Business,” 
need not extend solely to the insured, 
and that the mortgagee, using the 
car in the business of satisfying the 
mortgage debt, is not excluded from 
this coverage. Further, the policy 
cannot exclude coverage “because of 
the technical change of ownership 
under the circumstances here presented,” 
since, and the court quotes, “‘|p]ol- 
icies of insurance, when capable with 
equal reason of one or more inter- 
pretations are construed against the 
insurer’ (Marcus v. United States Cas- 
ualty Co., 249 N. Y. 21, 24).”—First 
Westchester National Bank of New 
Rochelle v. New England Insurance 
Company. New York Supreme Court, 
Appellate Division, Second Judicial 
Department. September 22, 1960. 20 
AUTOMOBILE Cases (2d) 1123. 
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Insurer Fails to Settle Claim— 
Only Due Care Required 


An insurer's exclusive right to negotiate 
and settle claims arising under its policy 
does not imply a duty to do so nor even 
a duty to negotiate only, so long as the 
insurer exercises that degree of care 
which an ordinarily prudent person 
would exercise. Texas. 


This suit was brought by an insured 
of a liability insurance policy in an 
appeal. The plaintiff, having suffered 
an adverse judgment in excess of his 
policy limits, sought that amount paid 
by himself, $8,000, from the 


defendant insurer, alleging that the 


some 


insurer’s refusal to compromise and 
settle the case breached its obligation 
in the policy to “investigate, negotiate 
and settle’ any claims. The insured 
construed this language to mean a 
right of the insurer, accompanied by 
a duty to at 
settlement. 


least negotiate for a 

When the case was brought before 
a trial court, the jury found for the 
insurer under the express instruction 
of the court that “an insurer 
not necessarily become liable merely 


does 


because the decision to reject an offer 
of settlement proves to be wrong; in 
other words, the duty to exercise or 
dinary care leaves room for an error 
in judgment without liability neces 
sarily resulting therefrom.” 

The appeal was lodged in the Texas 
Court of Civil Appeals, an- 
swered the insured’s exceptions with 


which 


the language of the court in Stowers 
Furniture Company v. American Indem- 
nity Company, 15 S. W. 2d 544, the 
guiding case in this area of Texas law: 

“|T]he company reserved the right 
to settle any such claim or suit 
brought against the assured. Certainly, 
where an insurance company makes 
such a contract, it, by the very terms 
of the contract, assumed the respon- 
sibility to act as the exclusive and 
absolute agent of the assured in all 
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matters pertaining to the questions 
in litigation, and, as such agent, it 
ought to be held to that degree of 
care and diligence which an ordinarily 
prudent person would exercise in the 
management of his own business; 
if an ordinarily prudent person, in 
the exercise of ordinary care, 
from the standpoint of the 
would settled the case, and 
failed or refused to do so, then the 
agent, which in this case is the indem 
nity company, should respond in dam- 
ages. 


and 


as viewed 
assured, 
have 


There was no attempt in this land 
mark case to distinguish between ne- 
gotiation and settlement, and no case 
was cited by the insured in the instant 
case to support his attempt to do so. 
Pitching upon this fact and on the 
agential character of the 
described in the 


insurer as 


ruling case above, 


the court of appeals said: 


“It is our view that the duty to 
settle implies the duty to negotiate. 
These duties can not be 
the 


insured is 


two sepa 


rated as far as basic obligation 
to the 


difficult to see how 


concerned. It is 


any controversy 
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could be settled without some meas- 


ure of negotiation.” 


Having thus overruled the insured 
in his exception to the trial court’s 
instruction, the court treated three 
other issues by that plaintiff—“if the 
assured offered to settle the case after 
judgment within the policy limits; if 
the insurer refused the offer, and if 
such 


refusal was negligence.” 


The insured proposed that the trial 
court jury, which was unable to an- 
swer last had rendered 
an incomplete verdict and that a mis- 
trial should have been granted. The 
court of the instant case replied that 
by the issue which was answered by 


these issues, 


the jury the insurer was not negligent : 


‘It seems clear that the issue an- 
swered was the ultimate issue of the 
case, and that the subsequent issues 
were immaterial the holding 
of the later 
following that decision.” 


under 


Stowers case and cases 


The judgment of the trial court was 
affirmed.—Chancey v. New Amsterdam 
Casualty Company. Texas Court of 
Civil Appeals. May 31, 1960. 20 
AUTOMOBILE Cases (2d) 1101. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Fraudulent Proofs of Loss— 
Inconsistent Verdict and Valuation 


The insured’s fraudulent false swearing 
as to the value of property destroyed 
in a fire is a bar to any recovery under 
his fire policy. Accordingly, a jury ver- 
dict which assesses the loss at an 
amount substantially below that sworn 
to must be set aside as inconsistent 
with the necessarily implied finding that 
the insured did not swear falsely. North- 
ern District of Florida. 


In this federal district court action 
the plaintiff sought recovery on a fire 
insurance policy covering his business 
property and merchandise. Accord- 
ing to the testimony of the insured 
and his brother, a physical inventory 
was taken after the fire in which each 
item of merchandise was counted and 
a value placed thereon. Subsequently, 
sworn proofs of loss were submitted, 
totaling $95,089.93. 
insured claimed, did not include any 
items which were so completely de- 
troyed that they could not be identi 
fied with certainty, but was an exact 
valuation of the readily identifiable 


This amount, the 


goods counted. 

At the close of the evidence, the in- 
surer moved for a directed verdict, 
contending that the insured’s false 
swearing in the proofs of loss rendered 
the policy void. After denying this 
motion, the district court submitted 
the case to the jury, instructing it to 
return a verdict for the insurer if it 
found that the insured was guilty of 
false swearing, and for the insured if 
it found that he was not. 
the jury was instructed that if its 
verdict favored the insured, it could 
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In addition, 


assess the loss at an amount ranging 
from $12,000 (the insurer’s lowest esti- 
mate) to the $95,000 claimed by the 
insured. The jury returned a verdict 
in favor of the insured for $33,000, a 
figure which substantial testimony at 
the trial tended to establish as the 
actual amount of loss. Following this, 
the insurer moved for judgment not- 


withstanding the verdict or, in the 
alternative, for a new trial. 
In its consideration of these mo- 


tions, the district court first cited the 
general rule that an insured’s fraudu- 
lent submission of falsely sworn proofs 
of loss will render the entire policy 
void, noting that this rule does not 
apply in situations where the over- 
due to the 
insured’s mistake or inadvertence in 


valuation is slight or is 


estimating the value of goods lost. 
\fter pointing out that in the present 
case it was not the value of the goods, 
but their very existence at the time of 
the fire, which was in issue, the court 
said: 

“The jury in returning a verdict in 
the amount of $33,000, apparently 
chose not to believe that the plaintiff 
owned what he said he owned, and 
apparently believed the defendant... 
as to the valuation of the property 
and the existence of the property as 
shown by . [the defendant]. In 
view of such verdict, it is difficult, if 
not impossible, to say the jury took 
into consideration the aspect of false 
swearing so as to preclude plaintiff 
from recovering anything. It is con- 
tended by ... [the defendant] that 
the verdict returned by the jury was 
wholly inconsistent with the evidence 
and the law, because of the great vari- 
ance between the amount claimed by 
the plaintiff, and the amount which 
the jury believed to be the just and 
rightful loss sustained by the plaintiff. 


“The Court committed error in al- 
lowing the jury latitude to determine 
for amount 
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insured any between 


$12,000 and $95,000. There 
objection to this instruction by coun 
this 


Was inconsistent with 


Was no 


sel for either party, although 
latitude clearl, 
settled law. It would defy credibility 
to accept a verdict for approximately 
$62,000 less than what the plaintiff 
laid claim to, 
verdict that there was no false swear 
ing by plaintiff, but that it was a mere 
mistake, error in judgment, or inad 


and infer from such 


vertence. This is not an immaterial 


overvaluation situation. For a busi 
nessman to swear that he counted 
each and every item and placed a 


value on those items, and have a jury 
return and give the plaintiff almost 
two-thirds less than he claimed and, 
then, infer from that verdict that the 
jury did not believe that there was 
false swearing or fraud, defies credu 
lity. The defendant's contention that 
the jury’s verdict 
with the law requiring the contract 


was inconsistent 
to be void if there was false swearing 
is clearly the only logical inference 
that can be drawn.... 


“The Court with this con 


tention. 


agrees 
Whereas a great disparity 
in the verdict and the amount claimed 
is not in all cases conclusive of fraud, 
in the instant case where the very 
existence of property is determined 
for defendant, it may well be determi- 
native. The Court should have in- 
structed the jury to the effect that 
they should find for the plaintiff in the 
amount of $95,000, or an 
reasonably approximating it, 


amount 
or they 
should find for the defendant outright, 
allowing plaintiff nothing.” 

The court concluded by ruling that 
it would be improper to sustain the 
insurer's motion for judgment not 
withstanding the verdict, since a jury 
question existed as to whether the 
insured had intentionally falsified the 
proofs of loss, but that the erroneous 
instruction and the jury’s inconsistent 


verdict warranted the setting aside of 


Fire and Casualty 


that verdict and the granting of a new 
trial— Morgan v. Badger Mutual Insur- 
ance Company et al. United States 


District Court for the Northern Dis- 
trict of Florida, Pensacola Division. 
March 1, 1960. 10 FirrE AND CASUALTY 


CASES 469. 


Short Short: Wisconsin 


The Wisconsin Supreme Court held 
in a recent case that an insurer was 
liable when it was shown that, besides 
causes excluded in its policy, there 
were other substantial factors in the 
negligent act of the policyholder. The 
plaintiff insured was attempting to 
fell an oak tree by the use of a truck 
and a jeep when the tree toppled onto 
a private home. Having settled with 
the homeowner, the plaintiff brought 
suit to recover from the insurer, whose 
contractor's liability policy contained 
an exclusion from applicability “to 
the ownership, maintenance, opera- 
tion, unloading of 
the accident 


” 


loading or 
(1) automobiles .. . if 


wse. 


occurs away from the premises .... 
The trial found as a matter 
of law that the insured was negligent 


court 


in failing to remove the top branches 
of the tree and in carelessly notching 
it for direction. Affirming this view, 
the supreme court indicated that, even 
admitting the substantial role of the 
vehicles, the negligent acts of the in- 
sured were not ruled out by the ex- 
clusion clause. 


The defendant also questioned the 
plaintiff’s testimony as to his own 
negligence, but the court decided that 
no expert was needed to explain why 
fall in the direction 
it was leaning, especially when the tree 


a tree would 


toppler was in a hurry and “wasn’t 
being paid very much for the job.” 

WcDonald v. Bituminous Casualty 
Corporation. Wisconsin Supreme Court. 
October 4, 1960. 10 Fire AND Cas- 
UALTY Cases 554. 
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LIFE 
Summaries of Selected Decisions 
Recently Reported by CCH LIFE 
INSURANCE REPORTS 





Double Indemnity— 
Pre-existing Heart Condition 


An autopsy report indicating that the 
victim of accidental death had been suf- 
fering from a heart condition unknown 
to himself or to anyone around him does 
not weigh conclusively against the ac- 
cident’s being the sole and exclusive 
cause of death, as required by the 
double indemnity clause. Pennsylvania. 


The plaintiff's husband, the dece- 
dent, had set out from their home on 
October 22, 1957, with the intention 
of driving to the nearby Citizens 
Water Dam for the purpose of fish- 
ing. At about four o'clock in the after- 
noon, a bypasser—later a witness for 
the plaintiff—came across the dece- 
dent’s car sitting along the road with 
the motor running and the driver's 
door open. He then noticed the dece- 
dent lying on his back about 100 feet 
out on a mud bank which had been 
created by a recession of water in the 
dam after an abnormal spell of dry 
weather. The victim’s left leg was 
stuck in the mud up to the knee, and 
his right leg had been pulled com- 
pletely out of the hip boot with the 
sock still in the boot. The body was 
removed, with extreme difficulty, to 
the local hospital where an autopsy 
of the thoracic cavity was performed 
by a pathologist. 

The plaintiff, the beneficiary of the 
decedent’s life insurance policy, brought 
action to recover double indemnity 
from the defendant. The jury re- 
turned a verdict in favor of the plain- 
tiff, and the defendant insurer’s motion 
for judgment n. o. v. and for a new 
trial were overruled. An appeal was 
submitted from the entry of judgment 
on the verdict. 
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In the trial court, the plaintiff 
averred that her husband had died 
from his efforts to extricate himself 
from the mud. She theorized that 
these efforts had induced a cerebral 
hemorrhage which, independent of 
any other contributing cause, had 
brought about his death. The defend- 
ant maintained that an existing heart 
condition, as revealed by the autopsy, 
had not only contributed to the in- 
sured’s death, but had itself been the 
This 
inference relied mainly on those parts 
of the autopsy which disclosed “myo 
cardial infarction, multiple, old and 
recent,’ and, especially, 
old and 
descending.” 


sole and exclusive cause of it. 


“coronary oc 
clusion, left 
[artery] No 
tion of the brain was made because 
of “a policy of economy in the coroner’s 
office.” 

By way of rebuttal, the plaintiff 
testified that her husband “was 38 
years of age, that he never lost 
any work because of sickness or ill 
health, that he assisted the car- 
penters, plumbers, and painters in 


anterior 
examina 


recent, 


working on his dwelling, recently re- 
that household 
chores included mowing the lawn and 


modeled,’ and his 
spading a large garden. On the day 
of his death, he had from 
work at 3:00 p. m. and appeared to 
be in good health. A medical witness 
for the plaintiff testified that a cerebral 
hemorrhage the 
death, and that even if the decedent’s 
heart had been normal the result of 
the the 
same. witness, the 


returned 


was sole cause of 


accident would have been 
The 


examining pathologist, conceded that 
occlusion is frequently found at au- 


defendant's 


topsy in persons who have died of 


other causes. 


In the appeal, however, the defend- 
ent argued before the Pennsylvania 
Superior Court that the plaintiff had 
failed to acquit herself of the burden 
of proving that, in terms of the policy, 
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the insured died “as a result, directly 
and independently of all other causes, 
of bodily injuries caused solely by 
external, violent, and accidental means.” 
This means, and the superior court 
agreed, that the plaintiff must estab 
lish a direct causal relation between 
the accident and the death, and must 
also produce evidence excluding a 
possibly pre-existing and substantial 
infirmity that might have been a con 
tributing factor. 

Viewing the evidence “in the light 
most favorable to the plaintiff who 
has the verdict,” the superior court 
refused to announce as a matter of 
law that the speculative testimony of 
the plaintiff's medical witness 
insufficient to support the 
Granting that opinion evidence is of 
a low grade, the court pointed out 
that the defendant’s medical evidence 
was likewise opinion, since the possi- 


was 
verdict. 


bility of a cerebral hemorrhage causing 
death was not effectively contradicated 
by the limited autopsy. 

Affirming the trial court’s verdict, 
the superior court that 
since the plaintiff's evidence of the 
decedent’s prior good health was un 
controverted and had 
by the defendant’s medical testimony, 
there was no merit in the latter’s con- 


suggested 


been ignored 
5 


tention that the verdict was against 
the weight of the evidence. Although 
it is true that a death certificate, pre- 
pared in this case by a deputy coroner 
from the defendant's pathology report, 
does constitute prima facie evidence 
of its contents, the court sustained the 
trial judge’s position that it was merely 
a summary of the defendant’s evi 
no material aid in the 
deliberations of the jury. No error 
was found, then, in its being excluded 
from evidence and in the trial court’s 
refusal to let the autopsy report go 
out with the jury.—Kubacki v. Metro 
politan Life Insurance Company. Penn- 
sylvania Superior Court. September 
16, 1960. 4 Lire Cases (2d) 1163. 


dence and of 


Life, Health—Accident 


Insurance Agent Discharged— 
Continuous Disability Denied 


By the terms of a group insurance policy 
the employee's coverage ends with the 
termination of his employment except in 
the event of continuous disability. The 
disability, however, must be such as to 
prevent the employee from performing 
every duty of his employment. Kentucky. 


\n employee of the defendant in- 
surance company was discharged after 
six years of service and immediately 
took a full-time 
agent with another company. 


insurance 
After 
some six weeks in the new position 
he was hospitalized for treatment of 


job as a 


a mental illness of a manic depressive 
nature. He sued his former employer 
for hospital expenses and disability 
benefits under a group insurance policy 
covering the company’s employees and 
was awarded $1,850 on a jury verdict. 

In the 


appeal the court framed 
the petition in this language: “The 
question in the case is whether 


|the defendant's] policy covered the 
hospitalization and loss of time [to 
the plaintiff] beginning six weeks 
after he left the defendant’s employ. 
The court concedes that the onset of 
the plaintiff's occurred 
during the time of his service with 
the defendant and was 


disturbance 


“nearing the 
point of a breakdown” at the time 
of his discharge. But the explicit and 
unambiguous terminology of the group 
insurance contract defines continuous 
disability as such as to prevent an 
employee “from performing every duty 
of his employment as the result of 
accidental bodily injury, sickness or 
Finding no evidence that 
the plaintiff's disturbance impaired 
the performance of his duties, the 
court sustained the appeal and ruled 
that the defendant entitled to 
a directgd verdict and a judgment not- 
withstanding —United Insurance Com- 


disease.” 


was 


pany of America v. Gerstle. Kentucky 
Court of Appeals. September 16, 
1960. 4 Lire Cases (2d) 1172. 
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PRODUCT LIABILITY 


| Summaries of Selected Decisions 
| Reported in This Field 


Breach of Implied Warranty— 
Reasonable Notice Requirement 


In an action based on a retailer's breach 
of an implied warranty, it is necessary 
for the plaintiff to have given notice of 
the breach within a reasonable time, 
even when the case involves personal 
injury as well as monetary loss. 
Alabama. 

The plaintiff suffered severe in- 
juries when her flannelette nightgown, 
purchased from the defendant three 
months before, burst into flame in a 
room with a coal-burning fireplace. 
Some two and one-half years later, her 
complaint was brought against the 
defendant retailer, alleging that the 
garment was unreasonably dangerous 
and unfit for use and that her injuries 
arose aS a proximate consequence of 
the defendant’s breach of an implied 
warranty of fitness upon which she 
had relied in using his product. 


In his demurrer the defendant as- 
serted that, among other things, the 
action against him did not meet with 
the requirements of the law, which 
holds that the seller of goods is not 
liable for breach of any warranty in 
the contract to sell “if after accept- 
ance of the goods, the buyer fail to 
give notice to the seller of the breach 
of any promise or warranty within a 
reasonable time after the buyer knows, 
or ought to know of such breach....” 
The plaintiff, who had not alleged 
reasonable notice to the seller in her 
complaint, insisted that the notice 
provision was intended to apply to 
cases of commercial transaction in- 
volving monetary loss, and not to the 
instance of personal injury such as 
hers. 
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In commenting on this distinction, 
the Supreme Court of Alabama noted 
that the supporting New York rule, 
stated in Kennedy v. F. W. Woolworth 
Company, 200 N. Y. S. 121, had been 
characterized by Williston as “re- 
markable” and “certainly unwarranted.” 
The same authority was cited to the 
effect that the requirement of reason- 
able notice, while not in the nature of 
a statute of limitations, is a condition 
precedent to recovery by the buyer of 
defective or dangerous goods. 

Ruling that the lower court acted 
correctly in sustaining the defend- 
ant’s demurrer, the court continued: 

“One reason for the notice require- 
ment... is to apprise the vendor that 
a claim will be made against him and 
give him an opportunity to prepare 
a defense or notify his supplier. Where 
a party has committed a tort he has 
immediate knowledge of the occur- 
rence because he or his servant or 
each was a participant in the happen- 
ing or the occurrence. Such is not 
the case, however, with a retailer, 
... for many times a transaction is with 
an unknown person who pays for the 
goods in cash and removes them, 
quite properly, from the premises of 
the retailer. The retailer has no op- 
portunity or occasion for that matter 
to know what happens to the person 
or the article which was sold. He 
lacks the very notice which the normal 
tort feasor has immediately. 


“The adoption of the rule which 
this . . . [plaintiff] seeks, namely 
notice be required for one type of 
injury but not for another, would give 
rise to innumerable stale claims and 
create a double standard of recovery,” 
while to eliminate the notice require- 
ment altogether would be to “undo 
the work of the legislature.”—Smith 
v, Pizitz of Bessemer, et al. Alabama 
Supreme Court. August 18, 1960. 11 
NEGLIGENCE Cases (2d) 854. 
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AN INTERESTING and unusual ariicle written 
by an adjuster gives pointers on asking the 
pointed question. Adjusters will work more 
efficiently, he says, when they learn to say 
what they want to say, giving only the in- 
formation they want to give and creating 
only the impression they want to make. 


Lorp MANSFIELD, an_ eighteenth century 
judge, is described in a forthcoming article 
as the father of insurance law. A scheduled 
article discusses some of the ancient decisions 
of this judge which give him that reputation. 


THERE IS AN OLD ADAGE: ‘Where a loss 
must be borne by one of two innocent per- 
sons, it shall be borne by him who occasioned 
it.’" The question discussed in another article 
is: How does this apply to intentional torts 
and negligence of an infant? In this day of 


gangs and teen-age exuberance, this age-old 
adage has present-day meaning. 
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“America’s Number One Tax Help” 


© Reflects All New 1960 Federal Tax Law Changes from Cover to Cov 


Anyone who needs a handy desk or brief-case tax aid for quick, reac 
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For, not only does the MASTER TAX GUIDE explain the basic rul 
affecting business or personal income tax questions, but it protects y« 
against overpayments and costly mistakes in year-end tax planning. He 
you have clear-cut examples—based on typical tax situations—to illustra 
the explanations. Moreover, the GUIDE is eager to assist in the prepar 
tion of 1960 income tax returns to be filed in 1961 and in handling everyd. 
federal tax problems all through the months ahead. 


Based on the Internal Revenue Code—as amended through 1960 
Regulations, controlling Court and Tax Court decisions, the 1961 U. 
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